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R.C. SHEA & ASSOCIATES
Counsellors At Law, P.C.

244 Main Street — PO Box 2627
Toms River, New Jersey 08754-2627
Tel: (732) 505-1212

Fax: (732) 505-1360

Attorney Id. # 021011979

Attorney for Plaintiff

File Number: 14917

SUPERIOR COURT OF NEW JERSEY

1650 Corporate Road West, LLC, . LAW DIVISION -OCEAN COUNTY
. CIVIL PART
Plaintiffs, :
Docket No.:
V.
VERIFIED COMPLAINT IN

The Township Committee of the Township LIEU OF PREROGATIVE WRIT

of Lakewood, the Township of Lakewood
Planning Board, John Does 1-100 (a
fictitious name for persons presently
unknown) and XYZ, Inc. 1-100 (a fictitious
name for a business entity presently
unknown).

Defendants.

Plaintiftf 1650 Corporate Road West, LLC (“Plaintiff™), by way of Verified
Complaint in Lieu of Prerogative Writ against Defendants. Township Committee of the
Township of Lakewood (“Committee”) and the Township of Lakewood Planning Board
(“Planning Board™) (collectively “Defendants™) says:

Identification of the Parties and Allegations Common to All Counts

1. Plaintiff is the current owner and landlord of a tract of land located at 1650

Corporate Road West, Lakewood, New Jersey, also known as Block 1160.04, Lot 58.
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2, The Committee is a municipal corporation of the County of Ocean, in the
State of New Jersey empowered pursuant to N.J.S.A. 59:1 et. seq. with its office located
at 231 Third Avenue, Lakewood, New Jersey.

3. The Planning Board is a public entity established by the Township of
Lakewood to administer and determine certain land use/development applications
pursuant to the Municipal Land Use Law, (MLUL), N.J.S.A. 40:55D-1 et seq.

4. On October 19, 2022, the Committee posted their agenda for their regular
meeting of October 20, 2022 (Exhibit A) that Ordinance 2022-046 (“‘Ordinance™) was
scheduled for a First Reading at said meeting.

5. Item (E)3 on the agenda stated as follows:

2022-046 An Ordinance of the Township of Lakewood, County of
Ocean, State of New Jersey, Amending and Supplementing Article
IX (“Zoning Districts and Regulations™) Section 18-906 of the
Unified Development Ordinance of the Revised General Ordinances
of the Township of Lakewood

6. The Ordinance itself was posted under the “meeting materials™ on a
separate page of the website. (Exhibit B) The Ordinance read, in relevant part:

18-906 1. Public and Private Schools.

In all zones where schools are permitted uses, catering facilities and

banquet halls shall be allowed as accessory uses in the school buildings,

provided the following parking requirements are met:

Where the section of the school utilized for catering and banquet functions

is 800 square feet to 1,999 square feet. 0.75 parking spaces shall be

required for every 100 square feet of area utilized for catering and banquet

uses, and if the section of the school utilized for catering and banquet

functions is 2,000 square feet of greater, then 1.0 parking spaces shall be
required for every 100 square feet.

9]
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7. The timing of this Ordinance came on the heels of a Court Order dated
September 23, 2022 under Docket Number OCN-L-74-21 which ordered the shutdown of
an unapproved banquet hall that operated within an influential school, Bnos Brocha, in
the M-1 Industrial Zone, wherein Plaintiff’s property is located. (Exhibit C)

8. Plaintiff and the Committee itself were parties to the above action, and as
such was and is fully aware of the facts surrounding that case.

9. On October 20, 2022, Plaintiff, through counsel, sent a letter to the
Committee detailing some preliminary objections to the Ordinance (“First Reading
Objection”). (Exhibit D) The First Reading Objection pointed out that the terms
“catering facility” and “banquet hall” were not defined in the Ordinance, nor were they
defined anywhere within the Lakewood Unified Development Ordinances (“UDQ”).
Furthermore, Plaintiff contended that the Ordinance was vague and ambiguous on its face
and contained no language speaking to the minimum number of students, the size of the
school itself. or the size of the school compared to that of the banquet hall. Moreover, the
Ordinance gave no indication whether the Ordinance would apply to schools which are
already in operation, or only newly developed schools which could seek banquet hall
approval from the Board as part of their application. (Exhibit D)

10.  Finally, the First Reading Objection set forth the negative impact that the
Ordinance would have on the Lakewood Industrial Park, wherein Plaintiff’s property is
located. The area is already plagued by heavy traffic, unapproved street parking, and

trespassing to industrial lots as a result of the current banquet halls which are operating

(U9
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without any approvals. Plaintiff argued, via said correspondence, that these problems
would only be exacerbated by the Ordinance.

11. At the October 20, 2022 hearing, Plaintiff, as well as numerous members of
the public, attended to voice their objection to the Ordinance.

12.  The October 20, 2022 hearing was only held virtually, with the only options
for access being the Cisco WebEx conferencing software, or an audio only telephonic
call-in number.

13.  Plaintiff’s counsel was unable to access the meeting via the Cisco WebEx
video software, and instead, had to call in telephonically.

14.  Plaintiff’s counsel briefly stated the objections contained within the First
Reading Objection.

15.  Dennis Kermis, a member of the public, expressed his objection to “Simcha
Halls™ being permitted in schools, noting the unmanageable traffic which already exists.
In response to Mr. Kermis’ concerns, according to the Meeting Minutes, “Mayor Coles
explained this is for future applications.” (Exhibit E)

16.  The Committee then moved on to the comments which were e-mailed in by
members of the public. Mayor Coles refused to read each comment in its entirety on the
record. and instead directed that they be posted online and forwarded to the Board.

17.  Shaya Stern wrote to object to the Ordinance, first stating that the parking
requirement should be much higher, suggesting “1 space per patron of the banquet hall

capacity,” as is required for banquet halls within hotels in the Cedarbridge
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Redevelopment Zone. Furthermore, Stern commented that the industrial park should be
excluded from the list of permitted zones. (Exhibit F)

18.  Adam Bergstein wrote to object to the Ordinance, stating that 1 space per
100 square feet of banquet hall space is inadequate. (Exhibit F) He noted that banquet
halls within religious establishments already use this ratio and as a result, ““The neighbors
and simcha attendees suffer greatly from these traffic nightmares.” Bergstein then
commented that the ratio of 1 space per every 1 attendee who can be accommodated by
the facility, as is the case for hotel banquet halls. Bergstein then asked that the Committee
inform the public of their rationale for using a lower parking requirement than hotel
banquet halls require. According to the Meeting Minutes, the Committee neglected to
answer this inquiry. (Exhibit E)

19.  Shmiel Feldman wrote to object to the Ordinance, stating that the proposed
parking requirements would only “make things worse”. (Exhibit F) Feldman suggested a
ratio of 1 space per person of banquet hall capacity, as is the case for banquet halls within
hotels. Feldman further noted that the Ordinance will require notice to all affected
property owners and asked how the Committee planned on meeting this requirement. As
per the Meeting Minutes, the Committee failed to answer Feldman’s inquiry. (Exhibit E)

20.  Eve Teichman wrote in to comment on the Ordinance, stating that it needs
“way more parking”. (Exhibit F)

21.  Simcha Steinberg wrote to comment on the Ordinance, inquiring as to how
the Committee arrived at the parking ratio. (Exhibit F) As per the Meeting Minutes, the

Committee did not answer this inquiry. Steinberg noted that he used to live near a
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banquet hall and that illegal parking and blocked driveways were a regular problem.
Steinberg also recommended a parking ratio of one space per patron of the banquet hall
capacity, as with hotel banquet halls.

22.  Mordechai Schwartz wrote to object to the parking ratio contained within
the Ordinance. (Exhibit F) Schwartz stated that the Ordinance, “may be causing more
harm than good by permitting banquet halls but creating parking nightmares.” Schwartz
also urged the Committee to use the one space per patron of the banquet hall capacity
ratio found within hotel banquet halls.

23.  Shloimy Weiss wrote to comment on the Ordinance. (Exhibit F) Firstly,
Weiss noted that the parking ratio was, “wholly inadequate,” and recommended that the
Committee use the hotel banquet hall ratio of one space per each person of banquet hall
capacity. Furthermore, Weiss noted that the Ordinance is unclear as to whether the
proposed parking is independent from or overlapping with the required school parking;
further commenting that the latter would be inadequate. Finally, Weiss stated that the
Ordinance should not apply to banquet halls within the Industrial Park.

24.  Shloimy Spira wrote in to comment on the Ordinance. (Exhibit F) Spira
commented that the parking ratio is insufficient. Further, Spira commented that if the
Ordinance passes, “neighbors will be forced to suffer from crazy congestion with no right
to object.” Interestingly, Spira’s comments were not contained within the Meeting
Minutes. (Exhibit E)

25.  Abraham Birnbaum wrote to object to the Ordinance, stating that the
inadequate parking, and the drastic increase in banquet halls that would result from this

6
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Ordinance would cause life threatening danger due to the “impossibly congested roads”.
(Exhibit F)

26. Dvorah Waldman wrote to comment on the Ordinance, stating that the
proposed parking requirement was only nominal. (Exhibit F) Waldman suggested that
the parking ration should be at least one space for every two attendees.

27.  After briefly skimming through the comments, the Committee took a vote
to adopt the Ordinance at the First Reading.

28.  The Committee then adopted the Ordinance and referred it to the Planning
Board for a consistency review pursuant to N.J.S.A. 40:55D-62(a).

29.  Notice of the Ordinance’s introduction was published on October 26, 2022.
(Exhibit G)

30. The Notice listed the Ordinance by title and directed the public to the
Township’s website to view a full copy of the Ordinance.

31.  The Notice stated that the Ordinance would be considered for final passage
by the Committee on December 8, 2022 via Cisco WebEXx.

32.  The Notice did not contain a link to the meeting, nor did it contain the
information for logging in to the meeting.

33.  The Notice indicated that the public could e-mail either from 48 hours to 6
hours prior to the meeting, or during the meeting itself.

34.  Plaintiff through counsel, then submitted several OPRA requests to the

Township Clerk requesting a copy of any documentation regarding the drafting of the
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Ordinance, such as any reports or recommendations from the Planning Board or Zoning
Board of Adjustment.

35. In response to one of them, Plaintiff was provided with a letter from Ally
Morris (“Morris”), the Planning Board secretary, dated January 9, 2020. (Exhibit H)

36. Conveniently, the letter preceded Plaintiff’s filing of a Complaint in a
contentious litigation, under Docket Number OCN-L-74-21, against Bnos Brocha and the
Committee, and Plaintiff’s letter of November 10, 2020, which brought the issue of the
unapproved banquet hall operating out of a school in the M-1 Zone to the Township’s
attention. (Exhibit I)

37.  The Planning Board letter also bore a very close proximity to another letter
to the Township, dated November 2, 2020, which notified the Township of a separate
unapproved banquet hall. (Exhibit J) Specifically, the November 2, 2020 letter notified
the Township that Lake Terrace, a banquet hall in the M-1 Zone, had only received
Zoning Board approval as a school with accessory assembly hall. Over the years, the use
morphed into a standalone banquet facility, despite no approval for a banquet hall use.
The matter is currently pending under Docket Number OCN-L-2822-20, with both the
Committee and the Lake Terrace property owners as defendants.

38. Morris’ correspondence contained a paragraph notifying the Co'mmittee
that there is nothing within UDO that provides a parking calculation for a school-based
banquet hall.

39. The letter was not referenced during the First Reading, nor was it
accompanied by any report from the Planning Board or a professional planner.

8
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40.

To clarify that no other documents existed that resulted in the drafting of

the Ordinance, on November 4, 2022, Plaintiff’s counsel submitted the following OPRA

request:

With regard to Ordinance 2022-46 going before the Lakewood Township
Planning Board on November 15, 2022 for a consistency review, I would
like to request the following:

1. Any/all Public Notices including, but not limited to, Notices of
Publication and Notices of Decision;

2. Any/all prior documents prepared by or submitted to the Planning Board,
Zoning Board of Adjustment, Township Committee and Industrial
Commission regarding the drafting process of Ordinance 2022-46; and

3. Any/all annual reports made by the Planning/Zoning Board of
Adjustment which recommend such amendments as are contained in

proposed Ordinance 2022-46

41.

No other documentation has been produced to reflect any requests by any

party whatsoever that an ordinance of this nature be passed.

42.

On November 15, 2022, Plaintiff’s counsel sent a letter to the Committee

and Patrick Donnelly (“Donnelly”), the Municipal Manager, notifying them that the

October 20, 2022 First Reading’s virtual forum, as well as the lack of clear instructions of

how to access the virtual hearing, caused difficulties connecting to said meeting. (Exhibit

K)

43.

The letter further requested that the Committee provide clear instructions

for logging on to the December 8, 2022 hearing, and also notified the Committee that

Plaintiff would be presenting expert testimony and exhibits.

44,

Plaintiff received no response from the Committee or Donnelly.
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45.  The Planning Board’s consistency review was scheduled for November 15,
2022.

46. The Meeting Agenda for the consistency review did not contain any
reference to the Ordinance specifically, nor did it contain any description of what the
Ordinance proposed to do, nor even the title of the Ordinance. Rather, the agenda simply
listed, “Ordinance for Review.” (Exhibit L)

47.  On November 15, 2022, Plaintiff’s counsel sent a letter to Morris and
Planning Board Attorney, John Jackson, Esq. (“Jackson”). (Exhibit M)

48.  The letter requested that the Planning Board be voir dired for any conflicts
of interest regarding any member’s involvement with a school which could potentially
benefit from the Ordinance.

49,  On November 15, 2022, the Planning Board held its consistency review.

50. At the outset of the meeting, Jackson provided the Planning Board with an
overview of what must be determined.

51.  Jackson opined that “the Planning Board has frequently in the past made a
determination that a banquet hall is, in fact, an accessory to a school.” (T1: p4, In 16-19)

52.  Jackson further speculated that the Committee was either trying to make “a
legislative determination that catering facilities and banquet halls are allowed as an
accessory use [to schools] to take away that question,” (T1: pS5, In 3-6) or trying to
“provide some guidance in determining the appropriate number of parking spaces by

ordinance for catering halls when they are a part of a school.” (T1: p6, In 2-6) He then
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stated that the question of what the Committee’s intent was, “would be what the Board
would have to determine.” (T1: p6, In 5-7)

53.  Jackson then stated that the “second part of the question is whether this is
consistent with the Master Plan.” (T1: p6, In 8-10)

54.  Jackson then presented two paragraphs that he selected from the Master
Plan’s mission statement, as opposed to the land use or housing elements, and stated, “So
perhaps you could view this as consistent, because by taking away the ambiguity... it
provides sufficient educational, recreational, and community facilities to meet future
needs.” (T1: p7, In 4-10)

55.  Jackson continued, stating, “it's been my observation that a catering hall is
very, sometimes a very important adjunct or accessory to a school because it can host
weddings and different types of events that are associated with religious and private
schools.”

56.  Jackson did not offer any opinions regarding what in the Master Plan may
suggest the Ordinance is inconsistent with its Land Use element nor did he offer any
explanation of how a wedding is associated with a school.

57.  The Planning Board then opened the meeting to the public.

58. At no time did the Planning Board address the public comments which
were sent by e-mail to the Committee, which had supposedly been forwarded to the
Planning Board.

59.  Plaintiff was represented by Robert C. Shea, Esq (“Shea”) , who provided
the Planning Board with an overview of the problems faced by Plaintiff throughout the

I
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course of several litigations involving unapproved banquet halls within the Industrial
Park.

60.  Shea noted that the banquet facilities have in the past grown to eclipse, and
eventually, replace, the principal use of the school altogether.

61.  Shea then asked that the Board Members verify that they have no conflicts
with respect to the Ordinance.

62. Jackson then asked that any Board Member with a direct, financial, or
pecuniary interest or relationship with someone who would directly benefit from this
Ordinance recuse themselves. He further asked anyone with currently pending plans to
have an event in a school banquet hall to identify themselves. (T1: p12-23)

63. Board Member Pichey then recused himself. (T1: p18, In 23-24)

64. Professional Planner Gordon Gemma (“Gemma”) was then sworn in to
testify on behalf of Plaintiff.

65. Gemma testified as follows:

I remember 1 was back here when you went through the Master Plan. You

spent a lot of time doing that. It's an important document to guide your

town. So, that's something that you should really consider. Because one of

the sections of the statute you've got to consider, and that's section NJ 55D-

62A, and that says that an ordinance, quote, shall be drawn with a

reasonable consideration to the character of each district and its particular

suitability for particular uses and to encourage the most appropriate use of

land, end quote. So, you've got to look at the particular suitability of each

zone and does this ordinance effectuate the particular suitability. That's a

statutory standard you've got to consider. (T1: p23, In 10-25)

66. Gemma then testified that with the adoption of this Ordinance, banquet

halls would be permitted in all but roughly 3% of Lakewood.
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67. Gemma further testified:

And according to Section 18-906A of your land use, a school can be setback
20 feet from a buffer requirement from a nearby residential use or district
and 10 feet from a nearby nonresidential use or district. And that's
interesting. You didn't use the word lot line. You used the word use. So, you
can have a school on somebody's property line and if the house is 20 feet
away, that can be a banquet facility 20 feet away from somebody's house,
because the setbacks for banquet facility are the same setbacks for schools.
And when you look at consistency, you've got to say, these are two distinct
uses. Not many schools that I'm aware of go on until all hours of the night
and have festivities and catering. Most banquet facilities do. And now you're
saying the same setbacks for schools are the same setbacks of banquet
facilities and, essentially, 97 percent of Lakewood. That's part of your
consistency determination. (T1: p25, In 6-25)

68. Gemma then proceeded to address the Master Plan, stating:

Page seven, the mission statement, for Lakewood to continue to be a desirable
place to live and work, the municipality should encourage growth and
development in appropriate locations consistent with established land uses. You've
got to consider, is this consistent with established land uses. So, the first question
is, is this consistent by having banquet facilities in all of the town with established
land uses, particularly if you're in a residential zone, unless you have a school
there.

Second one, page eight, the land use strategies, the ones that the Master Plan, the
statute says you've got to find consistency with the land use element. It says, create
a balanced and compatible arrangement of residential businesses and industrial
land uses and minimize land use conflicts. Does this minimize land use conflicts?
You have to ask that question.

The next one, which I like, in the land use strategy, land use element, preserve and
protect existing viable residential neighborhoods. Does having a banquet facility
in a residential neighborhood 20 feet from a house preserve and protect existing
viable residential neighborhoods? A school may not have an impact. A banquet
facility, you've got to ask if it does.

Now, the banquet -- now, by the way, my favorite in the land use section is
discourage deviations from established land use patterns that would permit
incompatible and/or conflicting land uses being developed adjacent to one another.
The language speaks for itself. That is your land use strategy and your Master Plan
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that you adopted. Does this achieve that goal or is it contrary to the very intent of
that goal? (T1: p26,1In 1 - p27,In 15)

69.  Gemma also noted that the Master Plan specifically addresses banquet halls
within houses of worship, whereas, it does not even consider them within schools.

70.  Gemma noted that as applied to banquet halls within places of worship, the
Master Plan states that the banquet hall should “be designated as a distinct use and as a
designated conditional use with specific standards addressing adequate lot area, sufficient
off street parking, adequate setbacks, buffers, and other requirements.” (T1: p27,1In 23 —
p28,In 1)

71. Gemma noted that the proposed Ordinance takes only parking into
consideration.

72.  Jackson then asked Gemma if he felt that the Ordinance was better than the
status quo since it does contain a paring ratio.

73.  Gemma responded:

I wouldn't say it's a good start and that's not the point of what this Board

has to do. This Board doesn't say is it a start. This Board's narrowly defined

under Section 64 of the land use, is it consistent or is it inconsistent. And in

my opinion it is inconsistent because of those standards and those goals that

you have and because you said specifically, if you're going to do this, look

at the whole picture, because, otherwise, what happens is everybody who

has a school, regardless of how big the lot is, how small the lot is,

regardless whether you have a buffer or no buffer, it comes in front of this

Board and says I've got a permitted use, you can't deny me, it's permitted.

(T1: p30, In 1-15)

74.  Board Planner. Mr. Magno, then stated that he had not been asked to do a

review of the Ordinance and its consistency with the Master Plan.
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75.  Chairman Rennert then stated, “I don’t think its consistent, to just say
across the board that banquet halls are permitted.” (T1: p31, In 17-19)

76.  Jackson then recommended that the Planning Board ask the Board Planner
to give a report and recommendation.

77.  Board Member B. Stern asked whether a 100,000 square foot banquet hall
would count as an accessory use to a 10,000 square foot school. (T1: p34, In 17-20)

78.  Jackson responded that the Board would need to determine that on a case
by case basis and, “develop doctrine as you [the Planning Board] went along.” (T1: p34,
In 20-24)

79.  The Planning Board then asked that Gemma draft a report outlining his
analysis of the Ordinance and submit it to the Board. (T1: p40, In 8-11)

80.  The Planning Board then decided to form an ad hoc committee to review
the matter.

81.  Shea indicated that Gemma would provide his report, and also requested
that the Board provide a copy of any memorandum prepared by Mr. Magno.

82.  No consistency determination was made with respect to the Ordinance.

83.  On November 22, 2022, Plaintiff sent a letter to Morris and Jackson
containing Gemma’s report. (Exhibit N and O) The letter also asked that Plaintiff be
provided with a copy of any consistency evaluation prepared by Mr. Magno. (Exhibit N)

84.  Gemma’s report itself contained a detailed analysis of the Master Plan and

the Ordinance in accordance with the testimony he placed on the record. (Exhibit O)
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85. Gemma’s report emphasized several sections from the land use element of
the Master Plan:

- Create a balanced and compatible arrangement of residential, business and
industrial land uses and minimize land use conflicts.

- Preserve and protect existing viable residential neighborhoods and
encourage upgrading of residential neighborhoods as appropriate.

- Discourage deviations from established land use patterns that would
permit incompatible and/or conflicting land uses being developed adjacent
to one another.

86.  Gemma’s report further pointed out that the Master Plan specifically states:

There has been an ongoing issue of encroachment of incompatible uses in
the Lakewood Industrial Park. Development of certain non-industrial
uses that generate a high volume of traffic should be discouraged in
order to: mitigate the potential for land use conflicts; and, ensure adequate
and suitable space for industrial development within the township and,
therewith, promote the overall economic development of the township.
(emphasis added)

87. Gemma’s report further stated that banquet halls are one such use that
generates a high volume of traffic and as such is specifically inconsistent with that above
language of the Master Plan.

88.  On November 23, 2022, Morris submitted an internal memorandum to the
Planning Board stating that she has “reviewed proposed Ordinance 2022-046.” (Exhibit
P)

89.  Despite being neither a professional planner nor a professional engineer,
Morris made the determination that, “Historically the Board has considered banquet
facilities to be an accessory use to schools, synagogues, and hotels, and has approved

various applications as such.”
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90.  She also made an inaccurate conclusion in her report that banquet halls,
while permitted in hotels, are not listed in UDO as a “permitted accessory use.” (same is
found within the definition of a “hotel” under UDO § 18-200)

91.  Following Morris’ rather unusual letter, Shea composed an e-mail to Morris
requesting that Gemma’s report be provided to the Planning Board and made a part of the
online materials for the next hearing. (Exhibit Q)

92.  Shea also requested the information that Morris relied on in her report to
reach her conclusions, as well as any report rendered by a Board Professional. (Exhibit
Q)

93.  Morris responded, saying that no Board Professional was composing a
report. (Exhibit Q)

94.  She further stated that she was relying on “personal experience.” (Exhibit
Q)

95.  The agenda for the November 29, 2022 Planning Board meeting once again
contained no reference to the Ordinance by title, description, or otherwise, and simply
listed “ordinance for review.” (Exhibit R)

06. At the outset of the hearing, Chairman Neiman made the following
comments:

This is just, they're asking us for our recommendation to look to see if we

feel that these parking spaces that they require are suffice. I personally do

not think they're suffice, but that's what they gave us to recommend back to

them, what we feel as a Board is necessary for these simcha halls. (T2: p4,
In 15-21)
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97.  The Planning Board Chairman did not mention the Board’s obligation to
render a decision regarding the consistency or inconsistency with the Master Plan per
N.J.S.A. 40:55D-62, but rather, entered a conversation about the ideal parking ratio.

98. Board Member Y. Stern then presented the ad hoc committee’s
suggestions:

...excluding the area, the residential areas, including areas, all areas in the
building that may be applicable to this hall. We discussed making sure the
spots were available at night and not used for other ancillary services,
parking, you know, for school buses or, you know, other storage, things
like that. We discussed having the parking possibly, make sure that it's
connected. Not using on street parking for it. (T2: p7, In 1-9)

99.  Terrence Vogt, the Board Engineer, (““Vogt”) then stated:

Chairman, just one other point, I think Yair had mentioned this, was to
make sure that it was understood that these were additional spaces above
and beyond what would be required for the principal use and that the
principal use parking spaces would have to be free for purposes of use of
the accessory. (T2: p7, In 16-22)

100. Board Member Flancbaum then stated:

I think that if we're going to, if we're going to try to do this better, which is
what this ordinance intends to do, try to make this better, we should come
up with a better parking ratio to ensure that all the parking for these
types of affairs can be onsite, so it's safe and there's enough room for
people to come and go. And I think the issue really is with the, the way |
see it in my opinion, is with a lot of the smaller affairs, the engagement
parties, a bar mitzvah, a bris where you have, where you have people
coming into a smaller type of facility and really around town there's just not
enough parking for them. And what happens is. you get the overflow of
cars onto side streets. Whether or not it's legal to park on the street, which
usually it is, you know, it's just, it's just bad, you know, if you have cars up
and down residential blocks, it's tough to get through, it's not safe. (T2:
p10, In 3-21)

18
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101. Chairman Neiman then suggested a parking ratio of one space for every 40
square feet.

102. Board Member Raitzik then inquired as to the parking ration for hotel
banquet halls in the Cedar Bridge zone. (T2: p17, In 15-19)

103. Despite supposedly reviewing the public comments from the First Reading,
wherein virtually every e-mail set forth the ratio in question, neither the Board, Morris, or
Vogt could recall it.

104. Since no one could recall the ratio, Shea addressed the Planning Board and
informed them that the ratio is “one space per every one seat of the seating load count” of
banquet hall occupancy as per Ordinance 2021-24.

105. As the Board continued its discussion, Jackson, despite no prompting to do
so, informed the Board that Bricktown uses a four to one ratio, and further opined that a
one-to-one ratio was “very unusual.”

106. Morris then proceeded to read from the incorrect document and advised the
Board that hotel banquet halls have a parking ratio of one space for every three seats.
(T2: p21, In 13-20)

107. Board Member B. Stern stated that he looked into the zoning ordinances of
Chicago and asked if Vogt could comment on same. (T2: p23, In 1-8)

108. Vogt stated that he could not comment as he did not know what went into
the drafting of Chicago's ordinance.

109. Vogt then commented that he supports the idea of using gross floor area for

the parking requirement. (T1: p24, In 5-11)
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110. Board Member Y. Stern then voiced his concern with applicants attempting
to exclude areas from the gross floor area in order to reduce the number of spaces they
need to provide, stating:

I'm quite concerned, quite honestly, that what will end up happening is

somehow that gets dropped and it's just a ballroom and we have a real issue

on our hands, but if it is full GFA of the floor, I'm less concerned for that

number. (T2: p27, In 3-7)

111. Board Member Flancbaum agreed, stating:

The only way I would do it is if it was gross floor area, the whole thing, the

hallway, the proposed rooms that you see on the plan, half the time we don't

see plans anyway, the whole floor area. The whole floor area. (T2: p27, In
8-12)

112. Shea then pointed out to the Planning Board that the hotel banquet hall
standard was adopted only one year ago, in 2021, and that a deviation without any
justification now appears to be arbitrary.

113. The hearing was then opened to the public for comment.

114. Abraham Barenbaum commented that in general, there are too many
banquet halls, and it is a mistake to try to institute more. He further commented that the
Ordinance, “looks like a deliberate attempt by people with skin in the game, special
interests, whatever you want to call them, to ruin the lives of the Lakewood taxpayers at
the expense, because they want to make a little bit more money.” (T2: p37, In 19-24)

115. In response to a comment by another member of the public regarding the
Industrial Park, Chairman Neiman stated:

...why is it fair to all the people in industrial park who paid a lot for their

office space, warchouses, or whatever to have all these cars in front? It

doesn't. It doesn't work. (T2: p41, In 15-18)
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116. Jackson then reviewed some notes from the discussions, stating:

I just heard one per 40. I heard not in residential areas. I heard some

people say okay in residential areas. You had discussions with the count,

all areas, like ballroom areas or square footage or building size. You asked

to give an allowance for a school use, for example, if there's a school, do

you double count the parking or do you give less than the total. You talked

about grandfathering. You said you don't want no parking in front of

residential communities and on street parking could not count towards

the parking count. Those are just some of the notes I jotted down. (T2:

p44,In 16 — p45, In3)

117. Despite Jacksons’ above assertion, as per the transcript, no one had
discussed “grandfathering.” Further, Jackson did not define what he meant by
“grandfathering.”

118. The Planning Board then turned abruptly to the question of the Ordinance’s
consistency with the Master Plan.

119. Rather than evaluate whether the Ordinance that allows banquet halls as
accessory uses to schools is consistent with the Master Plan, Flancbaum reframed the
entire Ordinance as “an ordinance that requires parking” for simcha halls. (T2: p48, In
14-19)

120. The Board did not address Gemma’s testimony or his expert analysis. Nor
did the Board enter into any analysis regarding the Master Plan and the ordinance’s
consistency relating to the same .

121. Chairman Neiman then offered his suggestions:

I'm going to go with the number one to 45. 1 want to include all assembly,

in other words, classrooms are not included, but if there's a huppah room, if

there's a groom's room, if there's any assembly type gets included into this
formula here. (T2: p50, In 18-23)
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122. The Chairman then said, “I have on the table here one for every 45 square
feet.”

123. Jackson then intervened, saying, “Can I rephrase that in the form of a
motion that I believe would be consistent with what you said?” (T2: p55, In 2-5)

124. Jackson then offered his motion as follows.:

Be it resolved the Board agrees that an ordinance regulating banquet halls

as an accessory use to schools is consistent with the Master Plan. The

Board urges the following amendments, one space to 45 square feet. All

assembly areas would be, must be included in the ratio. No on street

parking within 100 feet. The higher number needed would control due to

nonconflicting parking demands. If the lot is used for other reasons, such as

parking and buses, it cannot be counted towards parking. No banquet halls

are allowed as an accessory use in residential zones. (T2: p55, In 7-19)

125. Board Member Flancbaum then commented:

if the banquet facility is proposed to be 5,000 square feet, right, but the

kitchen is 500 square feet, I don't want the parking ratios to be based on

4,500 square feet. I still want it to be a parking ratio based on 5,000 square

feet. (T2: p57, In 16-21)

126. Jackson stated he added another sentence accordingly.

127. The Planning Board then voted on Jackson’s motion with only Board
Member Raitzik voting “no”.

128. Despite their presence at the November 15 and November 29, 2022
Planning Board meetings, no Board professionals provided planning or engineering
testimony with regard to the Ordinance or offer testimony regarding the consistency

review relating to the Ordinance and the elements of the master plan as was outlined by

Mr. Gemma in his report .
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129. Again, no finding of consistency with the Master Plan was made by the
Board as to the Ordinance.

130. On December 7, 2022, just one day prior to the Second Reading, the
Committee posted the Ordinance, which now contained substantial revisions (“Amended
Ordinance™). (Exhibit S)

131. Some of these amendments seemed to be based on the Planning Board’s
comments, while others appeared to have no basis in any record of the hearing at all.

132. Despite the substantial revisions, the December 8, 2022 agenda still listed
the Amended Ordinance for a Second Reading. (Exhibit T)

133. Further, despite the substantial revisions, the Amended Ordinance was still
referred to by the same title as the Ordinance with no indication to the public that it had
changed since its initial adoption on first reading of the Ordinance .

134. The Amended Ordinance read:

18-906 1. Public and Private Schools

In all non-residential zones where schools are permitted uses (Section 18-

903) and the Oak Street Core Neighborhood Overlay Zone-1 (Section | 8-

902M), catering facilities and banquet halls shall continue to be allowed

as accessory uses in the school buildings, provided the following parking
requirements are met:

For the section of the school utilized for catering and banquet functions (to
be known as the Banquet Hall space, but not including bathrooms, food
prep rooms, and facilities not associated with the Banquet Hall
function, such as guest preparation rooms, etc.) 1.0 parking space shall
be required for every 50 square feet thereof. (Emphasis added 1o reflect
modifications)

[ ]
(U]
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135. No planner report, Planning Board Resolution, or any document containing
the Board’s comments and findings was present in the online materials for the December
8, 2022 hearing.

136. On December 7, 2022, Plaintiff’s counsel e-mailed Morris to request a copy
of any “resolution, report, or other documents containing the findings and
recommendations of the Planning Board relative to proposed Ordinance 2022-46’s
consistency with the Master Plan.” (Exhibit U)

137. Morris responded that the Board Attorney communicated directly with the
Township Attorney, and that the document may be available by OPRA request. When
asked for clarification, Morris confirmed that “no resolution was adopted.” (Exhibit U)

138. On December 7, 2022, Plaintiff submitted an objection letter to the
Committee (“Second Reading Objection”). (Exhibit V)

139. The Second Reading Objection opposed the virtual forum for the December
8, 2022 hearing on the grounds that same is prohibited by the Open Public Meetings Act
absent a public health emergency or state of emergency. It also advised that as same had
been lifted by Executive Order 292, a virtual hearing was not permitted.

140. The Second Reading Objection also advised the Committee that several of
its members could not vote on the Amended Ordinance, as they had conflicts of interest.

141. Committeeman Miller and/or his family could potentially benefit from the
Amended Ordinance, as upon information and belief he has family members in high
administrative positions within popular schools with banquet halls, including one in the

Industrial Park.
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142. Committeeman Lichtenstein was the receiver for Lake Terrace, a 40,000
square foot banquet hall in the industrial park, which began as only a school with
assembly hall, and morphed into a stand-alone banquet facility without ever receiving a
use variance for same. This is currently the subject matter of Docket Number OCN-L-
2822-20, in which the Committee is currently a defendant.

143. Committeeman Ackermen’s daughters upon information and belief attend
Bnos Brocha, an entity which would benefit greatly from the Amended Ordinance.

144. The Second Reading Objection also:

e Requested that the Committee be voir dired for conflicts prior to the vote.

e Argued that the Amended Ordinance is inconsistent with the Master Plan.

o Argued that the Public Notice was deficient.

e Set forth an overview of Plaintiffs substantive objections to the Amended
Ordinance.

e Once again requested that the link and log in information for the hearing be
provided.

145. At the December 8, 2022 hearing, Mayor Coles read a pre-prepared
statement written by Township Attorney, Harold Hensel.

146. Hensel's statement said:

The Committee has received recommendations from the Board to make

revisions to the original language which we do not deem to be substantive

changes upon the advice of our attorneys. Thus, we have revised the
ordinance to include the pertinent suggestions. (T3: p3, In 12-21)
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147. Hensel’s statement then went on to contradict the Planning Board’s on
record recommendations and set the parking ratio as, “That is one space for every 50
square foot of banquet hall space, not including bathrooms, food prep rooms, and
facilities not associated with the banquet hall function.” (T3: p4, In 12-15)

148. Coles then went on to state:

Our attorneys have advised us that the requirement expressed in N.J.S.A.

40:55D-26 that the Planning Board render a report including identification

of any provisions in the proposed ordinance amendment which are

inconsistent with the Master Plan and recommend any revisions to the

amendment has been fulfilled specifically by the Board's finding that this
ordinance amendment is consistent with the Master Plan, thus the

Committee has revised the ordinance accordingly incorporating the

pertinent recommendations. (T3: p6, In 1-11)

149. Committeeman Akerman then advised that upon the advice of Hensel, and
Township counsel Steven Secare (“Secare”) he would be abstaining from commenting
and voting, since his daughter’s school, Bnos, would directly benefit from the Amended
Ordinance. (T3: p7, In 7-15)

150. Secare denied advising Ackerman to recuse himself and asked who told
him to do so.

151.  Ackerman replied, “You told me that about a month ago before the first
reading of this ordinance.” (T3: p7, In18-20)

152. Secare again attempted to deny giving this advice saying, “I don’t

remember that. You weren’t even at the last meeting.” (T3: p6, In 21-22)
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153. Ackerman specified, “I wasn’t at the meeting. I called you before the
meeting and I asked you, because I was supposed to be at the meeting and I didn’t end up
attending.” (T3: p7,In 23 - p8,In 1)

154. Despite Committeeman Miller’s alleged similar conflict, he neither recused
himself nor did he disclose said conflict to the public.

155. Despite the seriousness and scale of the hearing, Mayor Coles then joked
about not opening the hearing to the public.

156. After the attempt at humor, Mayor Coles opened the hearing to the public,
but imposed an arbitrary time constraint of four (4) minutes on any comment from the
public. (T3:p9, In 3-8)

157. Shea entered his appearance on behalf of Plaintiff.

158. Shea commented that the alleged Planning Board report that the Committee
is relying on was never made available to the public. He stated:

we certainly, every member of the public, including ourselves, should have

an opportunity to review that document that the Committee seems to be

relying upon and also the recommendations that are being made by the

Planning Board. (T3: p10, In 20-25)

159. Shea also noted that the Amended Ordinance was substantially revised
from its original form.

160. Shea further stated:

In addition to that, words such as etcetera are being used in the new

ordinance. God knows what that means. Certainly ambiguous, to say the

least, and certainly something that a member of the public or individual.

really for that matter, trying to interpret this ordinance is almost impossible
to define. (T3: p11, In 20-25)



OCN-L-000203-23 01/25/2023 4:27:34 PM Pg 28 of 59 Trans ID: LCV2023363856

161.  Shea placed objection to the virtual hearing format on the record.

162. Shea then started to address the issue of conflict of interest, when he was
interrupted by the Committee secretary Lauren Kirkman, who notified him that four
minutes had elapsed.

163. Shea began to explain that he had more to place on the record for his
client’s objection, when Donnelly, without prompting, said, “No, you’re good.” And
muted Shea’s microphone.

164. Secare, once again unprompted, then advised the Committee:

So, he's already told us this afternoon, he told Mr. Hensel and I, that he's

going to sue the town on this ordinance and I think it should be noted that

his letter will be incorporated into the record. He's got a court reporter here

as well, so when he sues us that will be taken into account. (T3: p14, In

7-13)

165. Secare’s commentary was neither truthful, nor seemed to have any
discernable relevance to the matter at hand.

166. Mayor Coles then read an e-mail from Mordechai Schwartz, who objected
to the parking ratio that the Committee selected and suggested that the ration of one space
for each patron of banquet hall capacity be used, as with hotel banquet halls. (T3: p14, In
14-25)

167. Mayor Coles read the e-mail of Gabrielle Goldman, who asked if the

Amended Ordinance would grandfather in existing banquet halls within schools without

the need to return to the Planning Board.
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168.

Amazingly, Mayor Coles had no clear answer, stating, “I guess that would

depend on whether or not they've been to the Planning Board already to get that approval

as an accessory use.” (T3: p17, In 4-7)

169.

Mayor Coles then read an e-mail from Adam Bergstein which stated that

Mr. Bergstein opposed the Amended Ordinance, as there is not enough parking required.

170.

Gemma then presented planning testimony on behalf of Plaintiff, again

constrained to the arbitrary four minute time limitation.

171.

He first presented his expert opinion that the revisions from the Ordinance

into the Amended Ordinance were substantial, stating:

One, at one period of time you applied it to all the zones that had a school.
Now it's all the nonresidential zones, as well as the Oak Street Overlay

Zone. It's changed in the amount of areas where it can be permitted. Two,
the ratio of parking is different and that's substantial. And, three, utmost

important one, unlike the original application, this contains a
retroactive provision indicating that schools shall continue to be allowed

to have catering and banquet facilities.

That's a substantial change and in my opinion as a professional planner
requires reintroduction, going back in front of the Planning Board, not just
because it's a procedural issue, but also because it gives the people who are
now being impacted by this the opportunity to then speak to the Board
where they may not have had the opportunity before and that's why you
don't make those type of changes when an ordinance is simply gone on for
a second reading after it's introduced. (T3: p21,In 5 — p22, In 5)

172.

Gemma further stated that the Committee had failed to provide personal

notice to the property owners of the affected zones.

173.

Gemma stated that the Amended Ordinance was not drawn with reasonable

specificity to the character of each district, as required by N.J.S.A. 40:55D-62A.
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174. Gemma noted that the Amended Ordinance had not distinguished a
difference between the requirements for a school and those of the banquet hall, stating:

You now have a banquet, a very separate use, having the same buffer.

That's two separate uses having now being classified almost the same way.

From a zoning and planning perspective, that's not appropriate. And, again,

it doesn't give the Board the opportunity to look at things such as noise,

trash, number of people attending, loading, unloading of a banquet versus a

school, the same setbacks and bulk requirements are treated the same. (T3:

p23,1In 3-12)

175. Gemma further spoke to the Amended Ordinance’s inconsistency with the
Master Plan, concluding, “you have standards in your ordinance, you have standards in
your Master Plan, you should consider implementing ordinances that comply with those
standards.” (T3: p24, In 222-25)

176. The Committee held no deliberations, nor did they comment on any of the
testimony and comments they received.

177. 1In the very next sentence following Gemma’s testimony, Mayor Coles
closed the public hearing and called for a motion and a second to approve the Amended
Ordinance.

178. Committeeman Lichtenstein then moved to adopt the Amended Ordinance,
with Committeeman Miller seconding it.

179. Lichtenstein, Miller, and Coles all voted “yes™ and the Amended Ordinance
was adopted.

180. Following the December 8, 2022 hearing, Plaintiff’s counsel submitted an

OPRA request seeking the document that Mayor Coles referred to as the Planning
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Board’s report, as well as the document sent between Jackson and the Township Attorney
the Morris referenced.

181. The result of the request revealed that the two documents were one in the
same. (Exhibit W)

182. The “planning board report” was in fact an e-mail from Jackson to Hensel,
in which Jackson purported to present the Planning Board’s findings. This email was
never shared with the general public and was not produced by the Council during the
second reading. There also appears to be no confirmation that the Board ever approved
this email since it was inconsistent and contained facts that were not part of the record
before the Planning Board .

183. Specifically, Jackson stated that the Planning Board finds the Ordinance
consistent with the Master Plan, and recommends, in relevant part, the following:

The Planning Board believes that it is salutary that the Committee is

codifying that banquet halls are an accessory use to schools in Lakewood.

The Planning Board has, for many years, viewed banquet halls as an

accessory to schools, and has also requested that the governing body

provide additional standards to guide the board while considering these

types of accessory use applications. The Board wants to emphasize that

an amendment to the zoning ordinance imposing conditions and

standards associated with the accessory use of banquet halls must not

disturb existing schools with banquet halls and that their use must be
permitted to continue to be lawful as "grandfathered

The Board was concerned with banguet halls being present in strictly
residential zones and recommends that the committee adopt criteria
and specific overlay areas that would allow and exclude banquet halls
in specifically identified neighborhoods. The board discussed that
consideration should be given to adopt further regulations that would
assure appropriate buffering to protect residential homes from light, noise,
activity and the like associated with banquet halls.
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Banquet halls should be permitted in the M-1 Zone.

In summary, the board believes that this ordinance is consistent with
the master plan because it begins to regulate a common accessory use
that currently has no tailored associated standards to guide the
Planning Board.

(emphasis added to all sections to show departure from the record of what
was actually discussed at the Planning Board. See T1 and T2)

184. This e-mail was not made available to the public with the materials for the
December 8, 2022 hearing.

185. Jackson’s e-mail was then confirmed to constitute the planning board’s
report. (Exhibit W)

186. On December 14, 2022, Notice was published of the Amended Ordinance’s

passage. (Exhibit X)

First Count: The December 8, 2022 and October 20, 2022 Virtual Hearing Format

was Impermissible Under OPMA

1. Plaintiff incorporates all forgoing paragraphs.

2. The October 20, 2022 First Reading was held virtually via Cisco WebEx.

3. The December 8, 2022 Second Reading was held virtually via Cisco
WebEXx.

4. Virtual hearings, while not permissible under OPMA, were permitted by
both A4881/S3744 and N.J.A.C. 5:39-1 during the pendency of the COVID-19 public

health emergency. (Exhibit Y and Z)

(O3]
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5. The COVID-19 public health emergency was lifted via Executive Order
292 on March 4, 2022. (Exhibit AA)
6. Eleven months have passed since the entry of Executive Order 292.
(5 As such, the Committee’s refusal to return to an in-person hearing format is
a violation of OPMA N.J.S.A. 10:4-6, which does not allow for virtual public hearings to
take place.
Wherefore, Plaintiff demands entry of an order against Defendants:
1. Finding that the Committee violated OPMA by holding the
December 8, 2022 hearing in a virtual format.
2. Invalidating the Amended Ordinance.

3. Granting attorney fees and costs of suit.
4. Granting other such relief as the Court deems equitable and just.

Second Count: Committeeman Miller is Prohibited from Voting on the Ordinance

and Amended Ordinance by N.J.S.A. 40A:9-22.5(d)

1. Plaintiff incorporates the foregoing paragraphs.

2. Under N.J.S.A. 40A: 9-22.5(d) a local government official cannot act in
any matter “where he, a member of his immediate family, or a business organization in
which he has an interest, has a direct or indirect financial or personal involvement that
might reasonably be expected to impair his objectivity or independence of judgment”

K8 Upon information and belief. Committeeman Miller’s sons do, or recently
did attend Yeshiva Toras Ahron, which currently operates a banquet hall which could

benefit from the Amended Ordinance.

(V5
(U9
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4. Upon information and belief, Committeeman Miller’s mother holds a
significant position within the administration of Beis Faiga girls’ school, which operates
one of the oldest banquet halls in Lakewood as well as a boy’s school within the

Industrial Park, both of which could benefit from the Amended Ordinance.

Bn The Committee was advised of Miller’s conflict via the Second Reading
Objection.
6. Fellow Committeeman Ackerman recused himself upon advice of

Township attorney Secare due to his daughters attending Bnos Brocha.
7 Committeeman Miller did not recuse himself, nor did he disclose his
potential conflict.
8. Committeeman Miller voted on both the Ordinance at the first reading, and
the Amended Ordinance at the second reading.
Wherefore, Plaintiff demands the entry of an order against Defendants:
1. Finding that Miller had a conflict of interest, and was therefore
prohibited from voting on the Ordinance and/or Amended
Ordinance.
2. Finding that Miller’s conflict tainted the entire adoption process.
3. Invalidating the Amended Ordinance.
4. Any other relief as the Court deems equitable and just.

5. Awarding attorney fees and costs of suit.
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Third Count: Because Committeeman Miller was unable to vote on the

Amended Ordinance, the Committee did not have the statutory majority called for

under N.J.S.A. 40:55D-62

1. Plaintiff incorporates the foregoing paragraphs.
2 Under N.J.S.A. 40:55D-62, only an “affirmative vote of a majority of the
full authorized membership of the governing body” can adopt an ordinance which is

inconsistent with the Master Plan.

3. The Committee is comprised of five members.
4, A majority of the full membership of the Committee is three members.
5. Only Mayor Coles, Committeeman Miller, and Committeeman Lichtenstein

voted on the Amended Ordinance’s adoption.
6. Committeeman Miller was not permitted to vote on the Amended
Ordinance due to his conflict of interest.
7. Without Miller’s vote, the Committee does not have the affirmative vote of
a majority of its full authorized membership.
Wherefore, Plaintiff demands the entry of an order against Defendants:
1. Finding that Miller had a conflict of interest, and was therefore
prohibited from voting on the Ordinance and/or Amended
Ordinance.
2. Finding that Miller’s conflict tainted the entire adoption process.
3. Invalidating the Amended Ordinance.
4. Any other relief as the Court deems equitable

35
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Fourth Count: The Public Notice for the Second Reading was Deficient under

N.J.S.A. 40:55D-63, N.J.S.A. 40:49-2, and N.J.S.A. 40:49-2.1 Due to the Substantial

Revisions to the Ordinance

Il Plaintiff incorporates the foregoing paragraphs.

P The First Public Notice alerted the public to the consideration of the
Ordinance to take place on December &, 2022.

gl The First Public Notice informed the public that the Ordinance could be
found online to be reviewed in its entirety.

4. Following the Planning Board’s November 29, 2022 hearing, the Ordinance
was substantially modified and rewritten into the Amended Ordinance.

5. The Amended Ordinance 1) retroactively provided approval to any banquet
hall operating within a school regardless of whether or not they had received approval in
the past, 2) drastically changed the affected zones from the entire town to only the non-
residential districts, 3) drastically altered the parking calculation, 4) provided a list of
areas within the school that should not be counted for purposes of parking, ending with
the word “etcetera”.

6. The Amended Ordinance was never re-introduced for a First Reading.

7. The Amended Ordinance progressed to the Second Reading as though it
was unaltered.

8. The Second Reading was never re-noticed to refer to the Amended

Ordinance, rather than its initial incarnation.
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*8 At no time prior to the hearing was the public notified of the Amended
Ordinance.
10. The Committee was notified of the forgoing deficiencies in the Second
Reading Objection.
11. The Committee, despite knowing of the deficiencies, proceeded with the
Second Reading, and adopted the Amended Ordinance.
Wherefore, Plaintiff demands entry of an order against Defendants:
1. Finding that the amendments to the Ordinance constituted
substantial revisions.
2. Finding that the First Public Notice was deficient because it did not
notify the public of the Amended Ordinance
3. Finding that the Amended Ordinance should have returned to the
Committee for a first reading and been re-noticed accordingly.
4. Invalidating the Amended Ordinance.
5. Any other relief as the Court deems equitable and just.

6. Awarding attorney fees and costs of suit.

Fifth Count: The Committee Violated the County Planning Board Notice Provision

of N.J.S.A. 40:55D-15(b) and N.J.S.A. 40:55D-16

1. Plaintiff incorporates all foregoing paragraphs.

2 The Committee published the First Public Notice on October 26, 2022.
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Sr The Committee was required by N.J.S.A. 40:55D-15(b) to notify the
County Planning Board of the December 8, 2022 hearing at least ten (10) days prior to its
occurrence.

4. The Committee was also required to attach a copy of the proposed
ordinance to the above notice.

1 The Ordinance was revised into the Amended Ordinance on December 7,
2022, only one day before the second reading.

6. Based upon the above time frames, it is impossible for the Committee to
have complied with N.J.S.A.40:55D-15(b)’s mandated ten-day notice to the County
Planning Board.

7. An OPRA request to the Ocean County Planning Board has revealed that
the Amended Ordinance was never submitted to them at least 10-days prior to the second
reading in accordance with N.J.S.A. 40:55D-15(b).

8. To the best of Plaintiff’s knowledge, the Amended Ordinance notice of
passage has yet to be filed with the County Planning Board either, in violation of N.J.S.A.
40:55D-16.

Wherefore, Plaintiff demands the entry of an order against Defendants:

1. Finding that the Committee violated N.J.S.A. 40:55D-15(b).

2. Invalidating the Amended Ordinance.

(O8]

. Any other relief as the Court deems equitable and just.

&

. Awarding attorney fees and costs of suit.
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Sixth Count: The Committee Failed to Provide Personal Notice Pursuant to N.J.S.A.

40:55D-62.1

1. Plaintiff incorporates all foregoing paragraphs.

2. Both the Ordinance and the Amended Ordinance revise UDO to allow
banquet halls as an accessory use to a school, constituting a classification change in the
affected zoning districts.

3. Within any affected zone, the intensity of banquet hall usage will likely
increase substantially, as no school within said zone will need to seek variance approval
for the addition of a banquet hall.

4. The addition of a banquet hall further extends the use of the school property
into the nighttime hours, and into the weekends, when schools are typically closed.

5. Furthermore, the Ordinance and Amended Ordinance will likely encourage
future banquet hall and school development in all affected zones.

6. When the intensity of a use will dramatically increase, or the character of
future development will be affected, N.J.S.A. 40:55D-62.1 mandates that personal notice
shall be provided to all property owners within the affected zone, as well as all property
owners within 200 feet of the boarder of an affected zone.

. This issue was brought to the Committee’s attention both by the Second
Reading Objection, and by Shmiel Feldman’s e-mail at the first reading.

8. No such personal notice was sent to any property owners within the
affected zones.

Wherefore, Plaintiff demands entry of an order against Defendants:
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1. Finding that the Ordinance and Amended Ordinance constitutc a
zoning classification change.

2. Finding that the Committee was required to provide personal service
pursuant to N.J.S.A. 40:55D-62.1

3. Finding that the Committee failed to fulfill this requirement.

4. Invalidating the Amended Ordinance.

5. Any other relief as the Court deems equitable and just.

6. Awarding attorney fees and costs of suit.

Seventh Count: The Imposition of a Four-Minute Time Constraint on Plaintiff’s

Objection was Arbitrary, Capricious, and Unreasonable and Violated N.J.S.A.

40:49-2

1. Plaintiff incorporates all of the foregoing paragraphs.

2. N.J.S.A. 40:49-2 mandates that at the public hearing on the passage of an
ordinance, “all persons interested shall be given an opportunity to be heard concerning
the ordinance.”

. At the Second Reading, the Committee imposed a four-minute time
limitation on the parties who came to object to the Amended Ordinance.

4. Despite the virtual forum of the Second Hearing, the Committee did not
address any allowance for time to share exhibits, or lost time due to technological

malfunctions or difficulties.
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5. The Committee had been made aware several times that Plaintiff’s counsel
intended to present expert testimony and exhibits to support Plaintiff’s case. Plaintiff
owns multiple buildings in the Industrial Park which houses numerous tenants whose
interests are affected by this Ordinance.

6. The Committee did not inform Plaintiff’s counsel of the de-minimus time
frame allotted for the hearing until December 8, 2022, the day of the second reading.

7. The Committee was further aware, based on Plaintiff’s Second Reading
Objection, that there were a myriad of procedural and substantive issues surrounding the
Ordinance and Amended Ordinance that the Plaintiff intended to place on the record .

8. Plaintiff’s Second Reading Objection was never made a part of the record
whether by the Committee reading it into the record, nor via the Committee posting it in
the meeting materials, nor by the Committee allowing for sufficient time for Plaintiff’s
counsel and experts to present their case on the record.

9. At the conclusion of the arbitrary four-minute limitation, Donnelly muted
Plaintiff>s counsel’s microphone, despite having no prompting to do so.

10. The Committee did not comment on or deliberate on any portion of
Plaintiff’s objection.

Wherefore, Plaintiff demands the entry of an order against Defendants:

1. Finding that the Committee improperly stifled Plaintiff’s ability as
an objecting member of the community.

2. Finding that the imposition of a four-minute time limitation was
arbitrary, capricious, and unreasonable.
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3. Invalidating the Amended Ordinance.
4. Any other relief as the Court deems equitable and just.

5. Awarding attorney fees and costs of suit.

Eighth Count: The Planning Board Failed to Give the Public Adequate Notice of the

November 15, 2022 and November 29, 2022 Consistency Review in Violation OPMA

N.J.S.A 10:4-7

1. Plaintiff incorporates all of the foregoing paragraphs.

2. N.J.S.A. 40:55D-7 requires that the public be provided with the agenda of
any regular, special, or rescheduled public meeting.

£)8 The Planning board held consistency evaluations of the Ordinance on both
November 15, 2022 and November 29, 2022.

4. The agenda for each hearing simply listed “Ordinance for Review” as item

3 on the November 15, 2022 Agenda, and item 4 on the November 29, 2022 agenda.

(Exhibit )

5. The Ordinance was not listed by title, number, or summary.

6. Neither agenda contained any description of what the Ordinance proposed
to do.

. Neither agenda contained any information relating to where to find the

proposed ordinance scheduled for review.
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8. No reasonable member of the public, based upon the paltry information

contained in the agendas, would have any information regarding what the Planning Board

was meeting to determine.

Wherefore, Plaintiff demands the entry of an order against Defendants:

1.

Finding that the Committee improperly stifled Plaintiff’s ability as
an objecting member of the community.
Finding that the imposition of a four-minute time limitation was

arbitrary, capricious, and unreasonable.

. Invalidating the Amended Ordinance.

Any other relief as the Court deems equitable and just.

Awarding attorney fees and costs of suit.

Ninth Count: The Planning Board Failed to Conduct a Master Plan

Consistency Review of the Ordinance in Violation of N.J.S.A. 40:55D-26.

1. Plaintiff incorporates all foregoing paragraphs.

2. Under N.J.S.A. 40:55D-26, the Planning Board is required to:

make and transmit to the governing body, within 35 days after referral, a
report including identification of any provisions in the proposed
development regulation, revision or amendment which are inconsistent

with the

master plan and recommendations concerning these

inconsistencies

3. The Ordinance was referred to the Planning Board on October 20, 2022
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4. The sole statutory authority of the Planning Board is to identify which
portions of the ordinance, as presented, are consistent or inconsistent with the Master
Plan, and make recommendations with regard to same.

5. At the November 15, 2022 hearing, the Planning Board failed to identify
what sections of the Ordinance were consistent or inconsistent with the Master Plan.

6. At the November 29, 2022 hearing, the Planning Board recommended a
number of changes to the Ordinance.

7. The Planning Board did not address the consistency of the Ordinance but
instead made substantial changes to the Ordinance .

8. It can be inferred by the Planning Board’s recommendation for revisions
that the Ordinance was inconsistent with the Master Plan.

9. The Planning Board did not pass a resolution memorializing their own vote
or findings.

10.  The Planning Board never addressed any inconsistencies with the Master
Plan contained within the Ordinance or Amended Ordinance.
11.  The Planning Board never submitted a report to the Committee pursuant to
N.J.S.A. 40:55D-26.
Wherefore, Plaintiff demands an order against Defendants:
1. Finding that the Planning Board failed their statutory duty under
N.J.S. A. 40 -55D-26.
2. Finding that the Ordinance was inconsistent with the Master Plan.
3. Invalidating the Amended Ordinance.
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4. Any other relief as the Court deems equitable and just.

5. Awarding attorney fees and costs of suit.

Tenth Count (a): Jackson’s E-mail Does Not Constitute a Planning Board Report

Pursuant to N.J.S.A. 40:55D-26

1. Plaintiff incorporates all foregoing paragraphs.

2 At the December 8, 2022 Second Reading hearing, the Committee relied
upon a “report” from the Planning Board.

3. This “report” was not made a part of the meeting materials for the hearing,
nor was it made available for public review.

4. Plaintiff, through counsel, submitted an OPRA request seeking the “report”
relied upon by the Committee.

e In response, Plaintiff received an e-mail chain between Jackson and Hensel.

6. Jackson’s initial e-mail comprised the referenced “planning board report”
that the Committee relied upon.

T Jackson’s e-mail was neither read in its entirety to the Planning Board, nor
did the Board vote on its contents.

8. The Board did not pass a resolution adopting Jackson’s e-mail as their own.

9. Jackson’s e-mail is an inaccurate summary of the Planning Board’s
recommendations and findings.

10. Jackson stated:
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The Board wants to emphasize that an amendment to the zoning
ordinance imposing conditions and standards associated with the
accessory use of banquet halls must not disturb existing schools with
banquet halls and that their use must be permitted to continue to be
lawful as "grandfathered.”

11. At no time did the Planning Board request this provision.

12.  This provision is at odds with Mayor Coles’ on record representation to the
public at the First Reading that the Ordinance “is for future applications.” (Exhibit )

13.  This provision is at odds with Mayor Coles’ on record representation to the
public at the Second Reading, that an existing school’s ability to operate an existing
banquet hall, “would depend on whether or not they've been to the Planning Board
already to get that approval as an accessory use.” (T3: p17, In 4-7)

14.  Jackson’s e-mail also stated, “Banquet Halls should be permitted in the M-
1 Zone.” (Exhibit )

15. At no time did any of the Planning Board members state that banquet halls
should specifically be allowed in the M-1 Zone. Jackson’s comment had no basis in
anything discussed at either the November 15, 2022 or November 29, 2022 Planning
Board hearings, and further had no bearing whatsoever on the Ordinance as presented.

16. The M-1 Zone is where both Plaintiff’s property and Bnos are located.

17.  Jackson did not read this provision to the Planning Board during the
November 29, 2022 hearing.

18. Jackson concluded his report by stating:

In summary, the board believes that this ordinance is consistent with the

master plan because it begins to regulate a common accessory use that
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currently has no tailored associated standards to guide the Planning
Board.

19. This provision was not read to the Planning Board, nor was it voted on.

20. Board Member Flancbaum stated that an ordinance which requires
parking for simcha halls would be consistent with the Master Plan. No discussion was
had as to the Master Plan consistency of an ordinance which designates banquet halls as
accessory uses to schools. The only testimony offered relating to the “consistency
determination” was given by the Plaintiffs expert Gemma , who concluded that the
Ordinance was inconsistent with the Master Plan.

21. There was no evidence placed upon the record by any Board Member or
expert that banquet halls already are an accessory use to schools.

22. The Ordinance did not simply regulate parking for banquet halls, but made
them a accessory use to schools.

23.  The only document presented to the Planning Board to state that banquet
halls are already an accessory use to schools was the personal opinion of the Board
Secretary, who is neither a planner nor an engineer. (Exhibit )

24. Said personal opinion contradicted the expert testimony presented by
Gemma.

25. The language quoted in the “report™ is Jackson’s own invention.

Wherefore, Plaintiff demands an order against Defendants:

1. Finding that Jackson’s e-mail does not constitute the report of the

Planning Board.
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2. Finding that the Committee violated N.J.S.A. 40:55D-62 by relying
on Jackson’s e-mail.
3. Finding that the Ordinance was inconsistent with the Master Plan.
4. Invalidating the Amended Ordinance.
5. Any other relief as the Court deems equitable and just.

6. Awarding attorney fees and costs of suit.

Tenth Count (b): ALTERNATIVELY, if Jackson’s E-mail Constitutes the Planning

Board’s Report, the Committee Violated N.J.S.A. 40:55D-62 and N.J.S.A. 40:55D-26

by Failing to Address the Inconsistency Between the Ordinance and the Master Plan

and Adopt a Resolution Containing a Statement of Reasons for Same.

1. Plaintiff incorporates all of the foregoing paragraphs.

2. The Planning Board does not have the power to amend ordinances.

3. The Planning Board made revisions and comments to the Ordinance.

4. It can be inferred that the Ordinance, as presented was inconsistent with the
Master Plan.

5. Under N.J.S.A. 40:55D-62, the Committee was required to address the any
inconsistency between the Ordinance and the Master Plan and publish a resolution
containing the reasons for the deviation from the Master Plan.

6. The Committee did not acknowledge the inconsistency.
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7. The Committee did not set forth a list of reasons for passing an inconsistent
ordinance or for drafting amendments to the Ordinance.
8. The Committee did not adopt a resolution containing said reasons.
Wherefore, Plaintiff demands an order against Defendants:
7. Finding that the Committee violated N.J.S.A. 40:55D-62.

8. Finding that the Ordinance was inconsistent with the Master Plan.

9. Invalidating the Amended Ordinance.

10. Any other relief as the Court deems equitable and just.

11. Awarding attorney fees and costs of suit.

Eleventh Count: The Planning Board’s Reliance on Morris’ Report Rendered their

Determination Arbitrary, Capricious, and Unreasonable.

1. Plaintiff incorporates all foregoing paragraphs.

2. At the November 15, 2022 Planning Board hearing, the Board heard expert
testimony from Gemma.

3 Gemma set forth, in great detail, the reasons why the Ordinance was
inconsistent with the Master Plan.

4. The Planning Board specifically requested that Gemma provide them with a
report of his analysis and the portions of the Master Plan which support same.

ok Jackson suggested that the Planning Board ask its Board Planner to provide

a review and analysis as well.
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6. This was never done.
T Rather than seeking an expert analysis from its own professionals, the
Board instead relied on a report prepared by Morris, who is neither a planner nor an
engineer.
8. Morris admitted she did not rely on any expert interpretations or legal
authority, but rather on “personal experience.
9. Morris® report set forth that in her personal opinion, banquet halls are an
accessory use to a school.
10.  Morris is not qualified to make this determination.
11.  Since Morris has no expertise in the area of planning, the Board’s reliance
on her report over Gemma’s is arbitrary, capricious, and unreasonable.
Wherefore, Plaintiff demands entry of an Order against Defendants:
1. Finding that the Planning Board improperly relied on Morris’ report.
2. Invalidating the Amended Ordinance.
3. Any other relief as the Court deems equitable and just.

4. Awarding attorney fees and costs of suit.

Twelfth Count: Township Attorney Secare Tainted the Record at the Second

Reading
1. Plaintiff incorporates all of the foregoing paragraphs.
2. At the Second Reading, Donnelly muted Plaintiff’s counsel in the middle of

his presentation of Plaintiff’s objection.
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3. In response to this, Secare advised the Committee that they did not need to
allow Plaintiff’s counsel to present their full objection since, “he is going to sue us
anyway.”

4. Secare vastly overstepped his role as Township Attorney, and in fact took
an active position to quash the rights of the public’s right to object and be heard.

5. Moreover, he emboldened the Committee to disregard Plaintiff’s objection.

6. Most disturbingly, Secare poisoned the Committee against the Plaintiff’s
position by speculating as to the threat of a lawsuit against the Committee.

Wherefore, Plaintiff demands entry of an order against Defendants:

1. Finding that Secare tainted the Committee vote at the Second
Reading.

2. Invalidating the Amended Ordinance.

3. Any other relief as the Court deems equitable and just.

4. Awarding attorney fees and costs of suit.

Thirteenth Count: The Committee did not Review a Planning Report in Violation of

N.J.S.A. 40:55D-26

1. Plaintiff incorporates all of the foregoing paragraphs.
2. N.J.S.A. 40:55D-26 mandates that:

The governing body, when considering the adoption of a development
regulation, revision or amendment thereto, shall review the report of the
planning board and may disapprove or change any recommendation by a
vote of a majority of its full authorized membership and shall record in its
minutes the reasons for not following such recommendation
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3. On December 7, 2022, Plaintiff’s counsel contacted Morris by e-mail and
requested to be provided with any report, resolution, or document which contained the
Planning Board’s findings and recommendations.

4, Morris confirmed, via reply e-mail, that no resolution was adopted, and that

Jackson had, instead, sent an e-mail directly to Township counsel.

Sk The e-mail was never made a part of the December 8, 2022 meeting
materials.

6. Neither the e-mail nor any report from the Planning Board was ever made
available to the public.

f. At the December 8, 2022 hearing, Mayor Coles specifically references a
report from the Planning Board which contained comments regarding the Ordinance.

8. The Committee relied upon the report referenced by Mayor Coles.

o The Committee selectively adopted some of the alleged report’s
recommendations, but not others.

10. At no time prior was the public made aware of the alleged report.

11.  Atno time was the public permitted to review the alleged report.

12.  Plaintiff later learned via OPRA request that the alleged “report” was not a
report at all, but rather an e-mail from Jackson which inaccurately summarized the
Board’s findings.

13.  Same was never reviewed or officially adopted by the Board.

Wherefore, Plaintiff demands entry of an order against Defendants:
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1. The Committee impermissibly relied on information that it failed to
make available to the public.

2. The Committee violated N.J.S.A.40:55D-26

3. The email from Jackson did not constitute a report from the Board.

4. Invalidating the Amended Ordinance,

5. Any other relief as the Court deems equitable and just.

6. Awarding attorney fees and costs of suit.

Fourteenth Count: The Amended Ordinance is not Consistent with the Master Plan

and is not Drawn with Reasonable Consideration to the Character of Each District

and its Peculiar Suitability for Particular Uses Pursuant to N.J.S.A. 40:55D-62

1. Plaintiff incorporates the foregoing paragraphs.
2. The Amended Ordinance applies to all non-commercial zones.
35 N.J.S.A. 40:55D-62(a) requires that a zoning ordinance or any amendment

or revision thereto be “substantially consistent with the land use plan element and the
housing plan element of the master plan or designed to effectuate such plan elements.” It
Further requires “The zoning ordinance shall be drawn with reasonable consideration to
the character of each district and its peculiar suitability for particular uses and to

encourage the most appropriate use of land.”
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4. The Amended Ordinance impacts the M-1 Industrial Zone, wherein
Plaintiff’s property is located.

5. Public commentary was provided at the First Reading expressly stating that
the Industrial Park should be excluded from the Ordinance’s effects.

6. Gemma provided testimony to the Planning Board that the Ordinance fails
to consider the character of each zone.

7. Gemma provided testimony to the Committee that the Amended Ordinance
fails to consider the character of each zone.

8. The M-1 Zone is populated with industrial uses.

9. There has been a history of litigation as a result of the existing unapproved
banquet halls disrupting the operations of multiple industrial properties.

10.  Commercial trucks have great difficulty accessing industrial properties and
traversing the overcrowded streets as a result of banquet hall activities.

11.  Banquet hall patrons regularly trespass onto industrial properties and park
in their lots.

12. The Amended Ordinance contains no buffer, lighting, or setback
requirements, nor does it contain any requirements at all, aside from its minimal parking
requirement.

13. Under the Amended Ordinance, a banquet hall would be able to operate a
mere ten (10) feet from an industrial building.

14.  The traffic and trespass issues created by banquet halls within the Industrial
Park will be exacerbated by the Amended Ordinance.
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Wherefore, Plaintiff demands the entry of an order against Defendants:

1. Finding that the Amended Ordinance is not drawn with particular suitability
for particular uses.

2. Finding that the Amended Ordinance is not drawn with reasonable
consideration for the character of each zone.

3. The Amended Ordinance violates N.J.S.A. 40:55D-62

4. Invalidating the Amended Ordinance.

5. Any other relief as the Court deems equitable and just.

6. Awarding attorney fees and costs of suit.

Fifteenth Count: The Amended Ordinance Effectively Creates a Conditional Use

Ordinance and Violates N.J.S.A. 40:55D-67

1. Plaintiff incorporates all forgoing paragraphs.

2. The Amended Ordinance amends § 18-906(1), which governs public and
private schools.

85 The Amended Ordinance reads:

18-906 1. Public and Private Schools

In all non-residential zones where schools are permitted uses (Section 18-
903) and the Oak Street Core Neighborhood Overlay Zone-1 (Section 1 8-
902M), catering facilities and banquet halls shall continue to be allowed as
accessory uses in the school buildings, provided the following parking
requirements are met:
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For the section of the school utilized for catering and banquet functions (to
be known as the Banquet Hall space, but not including bathrooms. food
prep rooms. and facilities not associated with the Banquet Hall function.
such as guest preparation rooms. etc.) 1.0 parking space shall be required
for every 50 square feet thereof.

4. The parking requirements contained in the Amended Ordinance are specific
conditions to the accessory use of a school banquet hall. The effect of the ordinance is to
create a permitted use with conditions which constitutes a “conditional use

5. Pursuant to N.J.S.A. 40:55D-67, a conditional use ordinance requires
definite standards and specifications.

A zoning ordinance may provide for conditional uses to be granted by the

planning board according to definite specifications and standards which

shall be clearly set forth with sufficient certainty and definiteness to enable

the developer to know their limit and extent

6. The Amended Ordinance contains a non-exhaustive list of areas which do
not count toward the parking calculation, ending with the word “etc.”

A The Amended Ordinance does not state whether said parking requirement is
in addition to that required for the school itself, or if the school spaces can be counted for
purposes of meeting the parking condition for a banquet hall.

8. Due to the use of the word “etc.,” the Amended Ordinance is ambiguous on
its face, and fails to set forth definite specifications and standards as required by N.J.S.A.

40:55D-67.

Wherefore. Plaintiff demands the entry of an order against Defendants:

56



OCN-L-000203-23 01/25/2023 4:27:34 PM Pg 57 of 59 Trans ID: LCV2023363856

1. Finding that the Amended Ordinance is not drawn with sufficient certainty
and definiteness to enable the developer to know the limit and extent of the

Ordinance and fails to satisfy the requirements of N.J.S.A. 40:55D-67.

2. Invalidating the Amended Ordinance.
3. Any other relief as the Court deems equitable and just.
4. Awarding attorney fees and costs of suit.

DESIGNATION OF TRIAL COUNSEL

PLEASE TAKE NOTICE that pursuant to Rule 4:25-4, Robert C. Shea, Esquire is
hereby designated at Trial Counsel in the within matter.

CERTIFICATION PURSUANT TO R. 4:5-1

Pursuant to Rule 4:5-1, the undersigned attorney for the Plaintiff does hereby
certify that the foregoing matter in controversy is not the subject of any other pending
action in any other court or of a pending arbitration proceeding, nor is any other action or
arbitration proceeding contemplated.

Furthermore, the undersigned attorney acknowledges that I shall have a continuing
obligation during the course of the litigation to file and serve on all parties and with the
court an amended certification if there is a change in the facts stated in the original
certification. I further certify that there are no other parties of whom I am aware who

should be joined in this action.
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CERTIFICATION OF VERIFIED COMPLAINT

I, Robert C. Shea, Esq. hereby certify that I am an attorney at the firm of R.C.
Shea and Associates, P.C. and attorneys for the Plaintiffs. As such I have personal
knowledge of the facts alleged above. I further certify that if any of the above referenced

allegations are knowingly false, that I am subject to punishment.

R.C. SHEA & ASSOCIATES
Attorneys for Plaintiff

| 7
b L /-

_ROBERT €. SHEA, ESQ.

Dated: Januaryg5, 2023

i
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VERIFICATION OF PLEADING

Kevin Painter, Vice President of Construction and Property Management, 1650
Corporate Road West, LLC, hereby certifies as follows:

I am the authorized signatory of 1650 named in the within matter and have read
the foregoing Complaint and know the contents thereof.

The allegations of the foregoing Complaint are true to the best of my personal
knowledge, except as to those allegations stated as being based upon information and
belief. As to those matters stated as being based upon information and belief, I believe
those allegations to be true.

I certify that the foregoing statements made by me are true. I am aware that it any
of the foregoing statements made by me are willfully false, I am subject to punishment.

1650 CORPORATE ROAD WEST, LLC

Keél Pamte ?1cc President of

Construction and Property Management

Afﬁrmed and subscribed to before me
this ’ﬁ o) day of January, 2023

7{@7 LA /) \7/](4 7144(,

Nofary Public

KARIN P. MAGALA
ID # 41577
NOTARY PUBLIC
STATE OF NEW JERSEY
My Commission Expires March 30, 2025

AP T wNTTNYY Y.
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R.C. SHEA & ASSOCIATES
Counsellors At Law, P.C.

244 Main Street — PO Box 2627
Toms River, New Jersey 08754-2627
Tel: (732) 505-1212

Fax: (732) 505-1360

Attorney Id. # 021011979

Attorney for Plaintiff

File Number: 14917

SUPERIOR COURT OF NEW JERSEY

1650 Corporate Road West, LLC, : LAW DIVISION -OCEAN COUNTY

. CIVIL PART

Plaintiffs,
Docket No.:
Vs.

. Certification of Kevin Painter
The Township Committee of the Township ~ : 1n Support of Order to Show .
of Lakewood, the Township of Lakewood . Cause with Temporary Restraints

Planning Board, John Does 1-100 (a
fictitious name for persons presently
unknown) and XYZ, Inc. 1-100 (a fictitious
name for a business entity presently
unknown).

Defendants.

I, Kevin Painter, of full age, certifies as follows:

1. I hereby certify that the below statements are true and correct to the best of
my knowledge, information and belief.

2 I hereby certify that the contents set forth within the Verified Complaint and
accompanying Legal Brief are true and correct to the best of my knowledge, information
and belief

3. I am the Vice President of Construction and Property Management for 1650

Corporate Road West, LLC (*Plaintiff”), and as such I have personal knowledge of the
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facts and circumstances surrounding this matter by virtue of my personal involvement in
the property located at 1650 Corporate Road West, Lakewood Township, NJ.

4. Plaintiff’s property is located in the M-1 Zone in Lakewood.

5. The M-1 Zone is populated with industrial uses.

6. Catering facilities and banquet halls are not permitted within the M-1 Zone
as permitted uses, nor were they previously permitted as accessory uses to schools.

e However, due to the operation of multiple non-permitted and unapproved
banquet halls within the M-1 Zone the Plaintiff has suffered continuous irreparable harm.

8. Consequently, the Plaintiff has a history of litigation involving and
contesting the operation of banquet hall use within the M-1 Zone.

9 One such banquet hall was located in the Bnos Brocha School (“Bnos”)
directly adjacent to Plaintiff’s property.

10.  Bnos’ unapproved banquet hall is the subject matter of the litigation under
Docket Number OCN-L-74-21.

11.  The litigation was resolved via a Consent Order dated December 8§, 2022,
which prohibits Bnos from operating as a banquet facility.

12.  Another such banquet hall is the Lake Terrace venue, which was initially
approved as a school with an accessory assembly hall, and eventually morphed into a
42,000 square foot, stand-alone banquet and concert venue without obtaining any land use
approvals or Certificates of Occupancy for same.

13.  Lake Terrace is the subject of the litigation under Docket Number OCN-L-

2822-20.
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14. The Committee is a defendant in both actions, and is therefore well aware of
the disruptions these facilities cause to Plaintiff and the Industrial Park as a whole.

15. The Lake Terrace litigation is still pending, however there are currently
several Court Orders in place limiting its activity to seated indoor events with a maximum
amount of 714 people.

16.  Over the course of the years, the Plaintiff has suffered consistent disruptions
and nuisances to their businesses as a result of the operation of the catering facilities and
banquet halls.

17.  These disruptions and nuisances include, but are not limited to, the following:

(a) congestion that inhibits the ability of the surrounding property owners to
properly conduct business;

(b) The school and banquet hall’s maximum parking limits are routinely
exceeded;

(c) The vehicles of the patrons/attendees overflow into the roads, resulting in
illegally parking along both sides of Oak Street;

(d) The resulting traffic congestion makes it impossible for trucks and cars
to access the driveways of the surrounding businesses;

(e) Patrons regularly trespass onto neighboring industrial properties, and
park in spaces meant for other businesses’ employees and customers;

(f) Trucks are rendered completely unable to access their respective lots to

make deliveries, pick-ups, etc. necessary to the course of business;
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(g) Both private and commercial trucks have great difficulty traversing the
overcrowded streets, turning Paco Way from a two way road, into a
congested one way boulevard.

18.  If Ordinance 2022-046 (“Amended Ordinance™) is allowed to take effect, the
Plaintiff will suffer further irreparable harm.

19. Based upon the “grandfather clause” contained with the Amended
Ordinance, properties already approved for school use in the M-1 Zone will be free to
operate a banquet hall without obtaining any approvals whatsoever.

20.  If this occurs then the above referenced irreparable harm will continue in
earnest, and most likely grow exponentially, as adjacent industrial property owners will
have no recourse to prevent such harm.

21.  Further, due to schools being a permitted use within the M-1 Zone, the
Industrial Zone will soon become flooded with schools seeking to primarily operate as a
banquet hall on a regular and routine basis.

22.  To make matters worse, the Amended Ordinance contains no buffer, lighting,
or setback requirements, nor does it contain any requirements at all, aside from its minimal
parking requirement.

23.  The Amended Ordinance would allow a catering/banquet facility, which
unlike a school, operates at night and on weekends, with potential music and service of

alcohol, to be situated (10) feet from industrial and commercial businesses.
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24. The Amended Ordinance allows any school to begin operating a
catering/banquet hall without taking into consideration the increasing intensity of its use,
and the resulting environmental impact that said increase would impose on the site.

25.  The Amended Ordinance specifies that the parking criteria is to be governed
by the square footage of, “the area of the school utilized for catering and banquet
functions.”

26.  However, there is no definition for what “catering and banquet functions”
are.

27.  Without a proper definition, there is no objectively measurable way to
quantify any areas that contain “catering and banquet functions.”

28.  Further, the measurements used for determining the required number of
parking spots is speculative at the best.

29.  This speculation comes from the language contained within the Amended
Ordinance which seeks to circumvent any sq. footage requirements for parking
calculations.

30.  This language states that parking calculations should not include “guest
preparations rooms, etc...”, yet fails to articulate exactly what this means.

31. The Amended Ordinance also does not state whether any parking
requirement is an additional requirement to that of a school, or whether the school spaces

can also count for the calculation of the banquet hall spaces.



OCN-L-000203-23 01/25/2023 4:27:34 PM Pg 6 of 7 Trans ID: LCV2023363856

32. These vague and ambiguous parking requirements will produce
circumstances similar to those previously suffered by the Plaintiff, as overflow parking will
lead to illegal parking and rampant traffic congestion.

33. In addition, the size of a school is not defined.

34.  Conceivably a school with a minimum number of children would be entitled
to open a much larger banquet/catering hall.

35.  This would allow schools to operate a banquet hall as a primary use, instead
of an accessory use, as a majority of the property & structure could be devoted to banquet
operations.

36.  This could result in numerous health, safety, and welfare issues to both the
Plaintiff’s business operations, employees, agents, and/or its clientele.

37.  As such, the Amended Ordinance could result in the Plaintiff suffering from
traffic, safety, nuisance, and/or trespass issues similar in nature to those previously
experienced, yet on a much greater scale.

38. My attorney has also advised me that there are numerous procedural
deficiencies with respect to the Amended Ordinance’s adoption.

39.  Inlight of said procedural deficiencies and the irreparable harm to both 1650
and the public interest as set forth above, the Court should issue temporary restraints
against the enforcement of the Amended Ordinance, as well as an order staying the effects

of the Amended Ordinance until the resolution of the merits of this case.
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I hereby certify that the above statements are true and correct to the best of my
knowledge, information and belief. I hereby certify that the contents set forth within the
Verified Complaint and accompanying Legal Brief are true and correct to the best of my
knowledge, information and belief. I am aware that if any of the foregoing statements made

by me are willfully false, [ am subject to punishment.

e—

Kévin Painter;-vice President
1650 Corporate Road West, Plaintiff

Dated: January 25, 2023
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R.C. SHEA & ASSOCIATES
Counsellors At Law, P.C.

244 Main Street — PO Box 2627
Toms River, New Jersey 08754-2627
Tel: (732) 505-1212

Fax: (732) 505-1360

Attorney 1d. # 021011979

Attorney for Plaintiff

File Number: 14917
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Defendants.

BRIEF IN SUPPORT OF ORDER TO SHOW CAUSE WITH TEMPORARY
RESTRAINTS
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STATEMENT OF FACTS

Plaintiff will rely on the Identification of the Parties and Statement of Facts as set forth in

detail in the Verified Complaint.

LEGAL ARGUMENTS
LEGAL STANDARD

The well-settled guidelines for the issuance of preliminary injunctive relief in New
Jersey require a showing that the applicant can satisfy the following three-prong test: (1) will
suffer immediate irreparable injury absent the granting of relief, (2) has a reasonable probability
of success on the merits of the claim, and (3) on balance, will suffer greater hardship if relief 1s

denied than the opposing party will if relief is granted. Crowe v. DeGoia. 90 N.J. 126, 132-135

(1982); Cherry Hill Township v. Oxford House. Inc., 263 N.J. Super. 25, 42 (App. Div. 1993);

Zanin v. lacono, 198 N.J. Super. 490, 498 (Law Div. 1994). See also, e.g., Mutual Home Dealers

Corp. v. Commissioner of Banking & Ins., 104 N.J. Super. 25, 28 (Ch. Div. 1968) (citing Light

v. National Dyeing & Printing Co., 140 N.J. Eq. 506 (Ch. 1947)).

The Crowe court noted that:

...A Court may also intervene to protect the res from destruction, loss or
impairment, so as to prevent a decree of the court, upon the merits, from
becoming futile or inefficacious in operations, and particularly so where it appears
that the damage resulting to the complainant by an continuance of the status may
provide to be irreparable. Guantione v. Guangione, 97 NJ Eq. 303-305 (E&A
1925). See Naylor v. Harkins, 11 NJ 435, 446 (1953); Christiansen v. Local 680
of the Milk Drivers, 127 Eq. 215, 219-220 (E&A 1940). This involves a balancing
of conveniences. Id. at 40.

Plaintiff will demonstrate within this Brief and attached Exhibits that the three prongs of
the Crowe test are satisfied warranting immediate restraints against Lakewood’s adoption of the

Ordinance.

2
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I. Plaintiff and the Public Interest has, and will Continue to Suffer, Immediate
Irreparable Harm

In New Jersey, harm is generally considered irreparable if it “cannot be redressed
adequately by money damages.” Crowe, supra, 90 N.J. at 132-33. In other words, the harm will

be irreparable if a plaintiff has no adequate remedy at law. Subcarrier Communications. Inc. v.

Day, 299 N.J. Super. 634, 638 (App. Div. 1997). See also, e.g., Adams v. Freedom Forge Corp.,

204 F.3d 475, 484-85 (3d Cir. 2000) (irreparable harm requirement will be met if plaintiff
demonstrates significant risk that it will experience harm that cannot adequately be compensated
after-the-fact by monetary damages).

Furthermore, a court may intervene to prohibit the threat of irreparable harm that has not

yet occurred. See Board of Educ.. Borough of Union Beach v. New Jersey Educ. Assoc, 53 N.J.

29 (1968) (court of equity not required to wait until threatened harm is done); see also Crowe,
supra, 90 N.J. at 133 (irreparable injury may consist of threatened harm that, if accomplished,
cannot be compensated by money).

In the instant case, the Amended Ordinance makes banquet halls an accessory use to
schools in any non-residential zone. Plaintiff’s property is located in the M-1 Zone in Lakewood.
The M-1 Zone is populated with industrial uses. Catering facilities and banquet halls are not
permitted within the M-1 Zone as permitted uses, nor were they previously permitted as
accessory uses to schools. However, due to the operation of multiple non-permitted and
unapproved banquet halls within the M-1 Zone the Plaintiff has suffered continuous irreparable
harm. Consequently, the Plaintiff has a history of litigation involving and contesting the

operation of said banquet halls within the M-1 Zone.

(S
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One such banquet hall was located in the Bnos Brocha School directly adjacent to
Plaintiff’s property. Bnos’ unapproved banquet hall is the subject matter of the litigation under
Docket Number OCN-L-74-21. The litigation was resolved via a Consent Order dated December
8, 2022, which prohibits Bnos from operating as a banquet facility until it receives all requisite
land use approvals. Another such banquet hall is the Lake Terrace venue, which was initially
approved as a school with an accessory assembly hall, and eventually morphed into a 42,000
square foot, stand-alone banquet and concert venue without obtaining any land use approvals or
Certificates of Occupancy for same. Lake Terrace is the subject of OCN-L-2822-20. The
Committee is a defendant in both actions, and is therefore well aware of the disruptions these
facilities cause to Plaintiff and the Industrial Park as a whole. The Lake Terrace litigation is still
pending, however there are currently several Court Orders in place limiting its activity to seated
indoor events with a maximum amount of 714 people. Furthermore, all parking is restricted to
the property’s parking lot.

Over the course of the years, the Plaintiff has suffered consistent disruptions to their
businesses, via the traffic congestion, illegal parking, trespassing, noise, and crowds, time and
time again as a result of the operation of the catering facilities and banquet halls. Commercial
trucks have great difficulty accessing industrial properties and traversing the overcrowded
streets. Further, banquet hall patrons regularly trespass onto industrial properties and park in
their lots.

If this Amended Ordinance is allowed to take effect, the Plaintiff will suffer further
irreparable harm. as said ordinance contains no buffer, lighting, or setback requirements, nor
does it contain any requirements at all, aside from its minimal parking requirement. Under the

Amended Ordinance, a banquet hall and school would be able to operate a mere ten (10) feet
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from an industrial building. The traffic and trespass issues created by banquet halls within the
Industrial Park will be exacerbated by the Amended Ordinance and will grow exponentially.
It is critical to note also, that when assessing irreparable harm, a court, “must also

consider how defendants’ actions affect the public interest.” Parks v. Commerce Bank. N.A., 337

N.J. Super. 378, 387 (App. Div. 2005). The public naturally has an interest in ensuring that the
municipal zoning, and land use ordinances are not vague and ambiguous. This interest comes, in
no small part, from the specificity of the standards contained therein, and the health and safety
that these ordinances are designed to protect.

In the present matter, the Amended Ordinance negatively impacts the public interest in
the following ways:

I (a): The Amended Ordinance contains no buffer, lighting, stormwater, or setback
requirements, nor does it contain any requirements at all, aside from its minimal parking
requirement.

The public interest for providing neighboring properties with minimum requirements 1s to
preserve adjacent property owners right to security, privacy, nuisances, light pollution, potential
hazards, environmental protection, disruption of natural lighting, and increase sound insulation.
The Amended Ordinance is entirely silent on protecting adjacent property owner’s right to these
considerations. U.D.O. § 18-906 governs the bulk requirements for schools. U.D.O. § 18-906
allows schools to operate if the structure is within (10) feet of any nonresidential use. This (10)
foot distance is not measured from the property line, but rather from the use itself. In other
words, the Ordinance would allow a catering/banquet facility, which unlike a school, operates at
night and on weekends, with potential music and service of alcohol, to be situated (10) feet from

industrial and commercial businesses. Thus, with the adoption of the Amended Ordinance. any
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school could begin operating catering/banquet hall events, with no consideration for their
adjacent landowner’s property interest. As such, the Amended Ordinance’s total lack of
dimensional requirements is against public interest.

Further, the Amended Ordinance’s lack of requirements also presents a host of
environmental concerns which could negatively impact public interest. The Amended Ordinance
fails to specify any stormwater management and/or drainage requirements. Thus, the Amended
Ordinance allows any school to begin operating a catering/banquet hall without taking into
consideration the increasing intensity of its use, and the resulting environmental impact that said
increase would impose on the site. The public interest cannot be served when such an Amended
Ordinance opens a host of environmental protection concerns such as flooding, erosion,
turbidity, storm and sanitary sewer system overflow, and infrastructure damage. Therefore, as
this Amended Ordinance would simply allow schools to circumvent stormwater management
and/or drainage requirements, then said ordinance is violative of the public interest.

I (b): The Public is Entitled to Proper Notice Pursuant to N.J.S.A. 62.1

The general public is entitled to proper notice when a township seeks to pass an
ordinance with such far reaching effects as this one. According to the Municipal Land Use Law
(“M.L.U.L.”), a change in classification, or boundary change, requires personal notice.
Specifically, N.J.S.A. 40:55D-62.1 requires personal notice in the following manner:

Notice of a hearing on an amendment to the zoning ordinance proposing a change
to the classification or boundaries of a zoning district, exclusive of classification
or boundary changes recommended in a periodic general reexamination of the
master plan by the planning board pursuant to section 76 of P.L.1975, ¢.291
(C.40:55D-89), shall be given at least 10 days prior to the hearing by the
municipal clerk to the owners of all real property as shown on the current tax
duplicates, located, in the case of a classification change, within the district and
within the State within 200 feet in all directions of the boundaries of the district,
and located, in the case of a boundary change, in the State within 200 feet in all
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directions of the proposed new boundaries of the district which is the subject of
the hearing.

In furtherance of N.J.S.A. 40:55D-62.1, caselaw has also opined that an ordinance that
“dramatically alters the intensity of a use within a zone and likely affects the character of future
development within the zone” is a classification change and requires personal notice under

N.J.S.A. 40:55D-63. Robert James Pacilli Homes. LLC. v. Woolwich Twp., 394 N.J. Super.

319,333 (App. Div. 2007).

In the present matter, both the Ordinance and the Amended Ordinance revise the U.D.O.
to allow banquet halls as an accessory use to a school, constituting a classification change in the
affected zoning districts. Within any affected zone, the intensity of banquet hall usage will likely
increase substantially, as no school within said zone will need to seek variance approval for the
addition of a banquet hall.

Consequently, N.J.S.A. 40:55D-62.1 requires that personal notice is required on all
property owners within the affected zones, and all property owners within 200 feet of the
boundary of an affected zone. This “200 feet of the boundary of an affected zone” also includes
property owners within other Townships which border Lakewood. Furthermore, such notice is to
be given within (10) days of the date of the hearing. This never occurred. Numerous property
owners throughout Lakewood needed to be placed on notice that such an impactful Ordinance
was being considered for adoption, and Lakewood failed to do so. Lakewood’s failure to
properly notice the public on such a scale is a clear violation of public interest.

Furthermore, the citizens of Lakewood and all adjacent Townships impacted by this
Ordinance, were entitled to a second public notice when the Ordinance was revised into the
Amended Ordinance pursuant to N.J.S.A. 40:55D-62.1. The first public notice informed the

public that the Ordinance could be found online to be reviewed in its entirety. However,
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following the Planning Board’s November 29, 2022 hearing, the Ordinance was substantially
modified and rewritten into the Amended Ordinance.

The substance of the Amended Ordinance was re-written to include the following: (1) A
retroactivity provision stating that banquet halls, “shall continue to be allowed as accessory uses
in the school buildings”; (2) drastically changed the affected zones from the entire town to only
the non-residential districts; (3) drastically altered the parking calculation; (4) provided a list of

areas within the school that should not be counted for purposes of parking, ending with the word

(43 2

ete
The Amended Ordinance was never re-introduced for a First Reading. The Amended
Ordinance progressed to the Second Reading as though it was unaltered. The Second Reading
was never re-noticed to refer to the Amended Ordinance, rather than its initial incarnation. At no
time prior to the hearing was the public notified of the Amended Ordinance. In contrast, the
Committee was notified of the forgoing deficiencies in the Second Reading Objection. However,
despite knowing of said deficiencies, the Committee disregarded public notice and proceeded
with the Second Reading, and adopted the Amended Ordinance.
Thus, the Committee’s actions have violated N.J.S.A. 40:55D-62.1 by failing to
personally notify the affected property owners that the original Ordinance had been substantially
altered, immediately prior to a Second Reading. Such actions are a clear violation of public

interest.

I (¢): The Public’s Rights Under the Open Public Meetings Act Were Violated

Pursuant to N.J.S.A. 10:4-6, the Open Public Meetings Act (“O.P.M.A.7), or more

commonly known as the “Sunshine Act,” the general public, including citizens impacted in
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adjacent Townships, have a right to an easily accessible forum to voice their concerns. Failing to
provide such a readily available forum to said citizens, on an issue that impacts every non-
residential zone in Lakewood no less, is a violation of the O.P.M.A. & public policy.

Such is the case presently before the Court. The October 20, 2022 First Reading was held
virtually via Cisco WebEx. Plaintiff’s counsel, as well as members of the public, were unable to
access the meeting via the Cisco WebEx video software, and instead, had to call in
telephonically. Members of the public were not allowed to appear before the Committee, submit
exhibits/documents in person, and/or conduct any other actions during said First Reading, as the
Cisco WebEx video software would not allow it.

The December 8, 2022 Second Reading was held virtually via Cisco WebEx as well, and
presented the same restrictions on the general public’s ability to access said public forum.

Virtual hearings, while not permissible under O.P.M.A., were permitted by both
A4881/S3744 and N.J.A.C. 5:39-1 during the pendency of the COVID-19 public health
emergency. Such extreme measures were only allowed to occur throughout the pendency of the
public health emergency. However, the COVID-19 public health emergency was lifted via
Executive Order 292 on March 4, 2022. Eleven months have passed since the entry of Executive
Order 292. As such, the Committee’s refusal to return to an in-person hearing format Is a

violation of N.J.S.A. 10:4-6, which does not allow for virtual public hearings to take place.
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I (d): The Amended Ordinance Lacks any Definite Specifications and Standards Required

of a Conditional Use Under N.J.S.A. 40:55D-67

The Amended Ordinance has now created a vague and ambiguous conditional use which
lacks any form of specificity. The Amended Ordinance now amends § 18-906(I), which governs
public and private schools. The Amended Ordinance reads:

18-906 1. Public and Private Schools

In all non-residential zones where schools are permitted uses (Section 18-903)

and the Oak Street Core Neighborhood Overlay Zone-1 (Section |1 8-902M),

catering facilities and banquet halls shall continue to be allowed as accessory uses
in the school buildings, provided the following parking requirements are met:

For the section of the school utilized for catering and banquet functions (to be
known as the Banquet Hall space, but not including bathrooms. food prep rooms.
and facilities not associated with the Banquet Hall function. such as guest
preparation rooms. ete.) 1.0 parking space shall be required for every 50
square feet thereof.

The parking requirements contained in the Amended Ordinance are specific conditions to
the accessory use of a school banquet hall. In all but name, the effect of the ordinance creates a
permitted use with conditions, which constitutes a “conditional use.”

Pursuant to N.J.S.A. 40:55D-67, a conditional use ordinance requires definite standards
and specifications:

A zoning ordinance may provide for conditional uses to be granted by the

planning board according to definite specifications and standards which shall be

clearly set forth with sufficient certainty and definiteness to enable the developer

to know their limit and extent

The Amended Ordinance contains a non-exhaustive list of areas within a school which do
not count toward the parking calculation, ending with the word “etc.” The Amended Ordinance

does not state whether this is in addition to the parking requirements for the school as a separate

use. Nor does it specify whether school spaces can be counted for purposes of satisfying parking
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calculations for that of a banquet hall. Based on this vague and ambiguous language, and the use
of the word “etc.”, there is no way for a developer to know what areas should, and should not be,
counted for the purposes of satisfying the parking requirements within a Non-residential Zone.

The Amended Ordinance specifies that the parking criteria is to be governed by the
square footage of, “the area of the school utilized for catering and banquet functions.” However,
there is no definition for what “catering and banquet functions” are. Without a proper definition,
there is no objectively measurable way to quantify any areas that contain “catering and banquet
functions.”

Further, the measurements used for determining the required number of parking spots is
speculative at the best. This speculation and ambiguity comes from the language contained
within the Amended Ordinance which seeks to circumvent any sq. footage requirements for
parking calculations. This language states that parking calculations should not include “guest
preparations rooms, etc...”. As a matter of public interest, and under N.J.S.A. 40:55D-67 an
ordinance should be specific in nature and should not include a loop hole such as “etc...”. The
general public has no idea what “etc...” could possibly mean, thereby making this Ordinance so
vague and ambiguous that any internal space within a school could be exempt from sq. footage
requirements. The Amended Ordinance also does not state whether any parking requirement 1s
an additional requirement to that of a school, or whether the school spaces can also count for the
calculation of the banquet hall spaces. As set forth in the Verified Complaint, such an ambiguity
violates N.J.S.A. 40:55D-67’s mandate that conditional uses must contain “definite
specifications and standards.” This ambiguity will wreak havoc within the Lakewood
community, as the Township is already hard pressed on continual and ever-present parking

1ssues.
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In addition, the size of a school is not defined. Conceivably a school with a minimum
number of children would be entitled to open a much larger banquet/catering hall. It is worth
noting, that the terms such as school, catering facility, and banquet hall are not defined anywhere
within U.D.O. either. As such. the Ordinance is poorly written, lacks specificity and is
ambiguous on its face and does not serve public interest.

There is no mystery or lack of clarity as to what happens to a conditional use that fails to

provide “definite specifications and standards.” The Court in Meszaros v. Planning Bd. of the

City of South Amboy, 371 N.J. Super. 134, 149 (App. Div. 2004) determined that a conditional
use without specific conditions, or one with conditions that are too vague, is void abinitio. In
other words, if a conditional use does not have definite and specific standards, a Township

Planning Board cannot hear the application, as said Board no longer has jurisdiction to do so.

Jackson Holdings v. Jackson Twp. Planning Bd.. 414 N.J. Super. 342 (App. Div. 2010).

As such, due to the Amended Ordinance’s lack of specificity, and the vague verbiage
contained therein, allowing said ordinance to go into effect would severely violate public policy,
N.J.S.A. 40:55D-67, and harm the public interest.

Therefore, based upon the arguments set forth above, both the Plaintiff, and the public
interest, are harmed from the passing of this Amended Ordinance. Lakewood has failed, and/or
refused, to take any action which could prevent such harm to the general public by the passing of
this Amended Ordinance. Further, the procedural defects underlying the passing of this
Ordinance is violative of the public interest. As such, temporary restraints are necessary to
alleviate the harm done to Plaintiff, the citizens of Lakewood, and the residents of adjacent

Townships. Temporary restraints are also critical to prevent the very real possibility that this
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Amended Ordinance will negatively impact every Lakewood residence with a real property

interest located next to, and/or within distance of, a school within every Non-residential Zone.

1I. Plaintiff is Likely to Succeed on the Merits of its Claim Against Defendants

The second prong is stated as whether the right on which the Plaintiff bases its claims
demonstrate that it is reasonably likely to succeed on the merits, “the moving party need not
demonstrate that its entitlement to a final decision after trial is free of doubt.” Central Jersey

Freightliner, Inc. v. Freightliner Corp., 987 F. Supp. 289, 295 (D.N.J. 1997). On a motion for

injunctive relief in the early stages of a case, the party seeking injunctive relief need only “make
a showing of reasonable probability, not the certainty, of success on the merits.” SK&F Co. v.

Premo Pharmaceutical Laboratories. Inc., 625 F.2d 1055, 1066 (3rd Cir. 1980) (citing Oburn v.

Shapp, 521 F.2d 142, 148 (3d Cir. 1975)).

IT (a): The Planning Board Violated N.J.S.A. 40:55D-26 and N.J.S.A. 40:55D-62
Plaintiff is seeking the Court to rule that the Amended Ordinance is inconsistent with
Lakewood’s Master Plan and that the process by which it was deemed to be consistent was
arbitrary, capricious, and unreasonable. In defining "substantial consistency"” the Supreme Court

in Manalapan Realty v. Township Committee, 140 N.J. 366, 384 (1995), made it clear that an

ordinance adopted by a governing body “cannot substantially or materially undermine or distort
the basic provisions and objectives of the Master Plan." Therefore, pursuant to Manalapan
Realty, the Amended Ordinance in question must meet certain criteria as set forth within
Lakewood’s Master Plan:

“1. Land use planning in Lakewood shall be guided by the following smart growth
principles:
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a. Take advantage of compact building design;

b. Create a range of housing opportunities and choices;

¢. Create walkable neighborhoods;

d. Foster distinctive, attractive communities with a strong sense of place,

e. Preserve open space, farmland, natural beauty and critical
environmental areas;

1. Strengthen and direct development towards existing communities;
g Provide a variety of transportation choices,
h. Make development decisions predictable, fair and cost effective; and,

i. Encourage community and stakeholder collaboration in development
decisions.

2. Create a balanced and compatible arrangement of residential, business and
industrial land uses and minimize land use conflicts. [emphasis added]

3. Preserve and protect existing viable residential neighborhoods and encourage
upgrading of residential neighborhoods as appropriate.

4. Encourage future residential and non-residential growth in a coordinated and
managed manner.

5. Amend the zoning ordinance, when necessary, to improve and enhance the
intent and purpose of cach zone district and the consistency and clarity of the
permitted uses and development standards.

6. Encourage future growth and development of the Township’s ratable base, in
accordance with the Smart Growth Plan.

7. Encourage the redevelopment of existing underutilized sites.

8. Discourage deviations from established land use patterns that would permit
incompatible and/or conflicting land uses being developed adjacent to one
another. [emphasis added]

9. Discourage the construction of new residential development fronting state,
county and major local roadways. allowing access to be provided to interior
residential development and not major roadways.
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10. Strictly enforce bulk and yard zoning standards of the Unified Development
Ordinance to prevent over-building of individual sites.

11. Convene annual or twice-annual meetings of the Lakewood Township

Committee, the Lakewood Township Planning Board and the Lakewood Township

Board of Adjustment to communicate and exchange information concerning

current planning and zoning policies, and challenges and issues of land

development within the municipality. The purpose of the meetings is to improve

the development review process and coordinate the public activities and

procedures shaping land development in the township.”

Per sections (2) and (8), Ordinances should “minimize land use conflicts,” and
“discourage...incompatible and/or conflicting land uses” from being developed. Allowing
schools to expand their operations to include catering/banquet hall events almost overnight, in
every non-residential zone in Lakewood, will clearly create land use conflicts. There is no
compatibility between the operation of private catering/banquet hall events and the operation of
private schools, whose property have received no approvals of any kind for said catering/banquet
hall use.

Further, the hosting of catering/banquet hall events is not an accessory use to that of a
school. The conflicting nature and incompatibility of these two separate uses can be seen by
U.D.O. § 18-906, which governs the bulk requirements for schools. U.D.O. § 18-906 permits
schools to be within (10) feet of any nonresidential use. The (10) foot distance is not measured
from the property line, but rather from the use itself. In other words, the Ordinance would allow
a catering/banquet facility, which unlike a school, operates at night and on weekends, with
potential music and service of alcohol, to be situated (10) feet from industrial and commercial
businesses.

In furtherance of the incompatibility of said uses, it is clear that the Amended Ordinance

fails to even set any bulk and/or dimensional standards for catering/banquet hall use within a

school. The Master Plan is clear that in order to permit such different uses on the same property.
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any Ordinance should contain standards for such items as parking, adequate setbacks, buffers
and other requirements that may be appropriate. Accordingly, including an additional
primary/principle use within an existing educational use clearly needs specific & unambiguous
standards. The proposed Ordinance only suggests a different parking standard and is silent as to
all other requirements.

As such, the conflicting and incompatible nature of this Ordinance would create havoc
within the zones that it is impacting. Both the non-residential and industrial zones of Lakewood
are already plagued by heavy traffic congestion and rampant unapproved street parking. The
addition of catering/banquet facilities as a permitted accessory use in every school within every
non-residential zone in Lakewood will exacerbate said difficulties exponentially. And by
extension, would produce a result which is entirely inconsistent with the express language
contained in the Master Plan.

Further, schools and banquet halls are two completely separate principal uses, with little
to no common ground. A catering/banquet hall is far more burdensome on the surrounding
properties than a school is. A catering/banquet hall generates more traffic and requires more
parking than a school does. Furthermore, unlike a school, a banquet hall generates traffic at all
hours of the day, depending upon when events are scheduled, while a school is mostly
constrained to bus pick-up and drop-off times.

Based upon the above information, the Court can see that the Amended Ordinance is
inconsistent with the Master Plan. The Amended Ordinance contradicts the land use elements of
sections (2) and (8) of the Master Plan and lacks any specificity for the addition of another
principle/primary use within an already existing school. As such, the likelihood of success on the

merits heavily favors the Plaintiff.
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At the November 15, 2022 Planning Board hearing, the Board heard expert testimony
from Gemma. Gemma set forth, in great detail, the reasons why the Ordinance was inconsistent
with the Master Plan. The Planning Board specifically requested that Gemma provide them with
a report of his analysis and the portions of the Master Plan which support same. Jackson
suggested that the Planning Board ask its Board Planner to provide a review and analysis as well.
This was never done.

On November 22, 2022, Plaintiff sent a letter to Morris and Jackson containing Gemma’s
report. (Exhibit ) Gemma’s report itself contained a detailed analysis of the Master Plan and the
Ordinance in accordance with the testimony he placed on the record. Gemma’s report indicated
that several sections from the land use element of the Master Plan were in conflict with the
Ordinance. Gemma’s report further stated that banquet halls are a use that generates a high
volume of traffic, and as such, is specifically inconsistent with that above language of the Master
Plan.

Rather than seeking an expert analysis from its own professionals, the Board instead
relied on a report prepared by Morris, who is neither a planner nor an engineer. On November
23, 2022, Morris submitted an internal memorandum to the Planning Board stating that she has
“reviewed proposed Ordinance 2022-046.” (Exhibit ). Despite being neither a professional
planner nor a professional engineer, Morris made the determination that, “Historically the Board
has considered banquet facilities to be an accessory use to schools, synagogues. and hotels, and
has approved various applications as such.” Morris’ opinions as a Board Secretary. failed to
identify any legal support from Lakewood’s own U.D.O., which governs such standards. Morris

did not refute Gemma’s analysis, opinions, and/or conclusions within her memorandum.
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Morris admitted she did not rely on any expert consultation, expert interpretations, and/or
any legal authority while rendering this memorandum, but rather constructed it on “personal
experience.” Morris’ report set forth that in her “personal opinion,” banquet halls are a permitted
accessory use to a school. Morris has no background in professional planning and is not qualified
to make this determination. No other Board Professional rendered any expert opinions on
whether the Ordinance was consistent, or inconsistent, with the Master Plan.

During the November 29, 2022 Planning Board meeting, the Board relied upon the
Morris’ report during their deliberations. During the meeting, no Board Professional went on
record and rendered a determination that the Ordinance was consistent or inconsistent with the
Master Plan. Instead, the Board simply deliberated on how to revise the Ordinance.

When the issue of determining whether the Ordinance was consistent with the Master
Plan, the Board failed to render a determination and instead reframed the entire Ordinance as “an
ordinance that requires parking” for simcha halls. The Board did not address Gemma’s testimony
or his expert analysis. Nor did the Board enter into any analysis regarding the Master Plan and
the ordinance’s consistency relating to the same. Instead, the Board voted on making revisions to
the parking criteria contained within the Ordinance. Thus, the Board failed to render any
determination as to whether the Ordinance was consistent with the Master Plan.

Despite their presence at the November 15 and November 29, 2022 Planning Board
meetings, no Board professionals provided planning or engineering testimony with regard to the
Ordinance. or offered testimony regarding the consistency review relating to the Ordinance and
the elements of the master plan, as was outlined by Mr. Gemma in his report. Therefore, no
expert report and/or testimony was ever produced by any Board Professionals for review by the

Committee prior to the Second Reading.
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At no time did the Board pass a resolution adopting Jackson’s report as their own. Nor
did the Board pass a resolution memorializing any of the opinions and/or deliberations contained
within Jackson’s email. Jackson is not a Professional Planner, nor is he a Professional Engineer,
and is not qualified to make such determinations. As such, Jackson’s e-mail does not constitute
that statutorily mandated consistency review and Planning Board report pursuant to N.J.S.A.

40:55D-26 and N.J.S.A. 40:55D-62.

II (b): The Committee’s Adoption of the Amended Ordinance Violated N.J.S.A.
40:55D-26 and N.J.S.A. 40:55D-62

The Committee relied upon the email chain between Jackson and Hensel, which provided
an inaccurate summary of the Planning Board’s recommendations and findings regarding its
deliberations on the Ordinance. As discussed above, Jackson’s email incorrectly states that the
Board voted that: (1) existing schools currently conducting banquet halls must be permitted to
continue to be lawful as "grandfathered”; (2) Banquet Halls should be permitted in the M-1
Zone; and (3) that the Ordinance was consistent with the Master Plan. These assertions are pure
fabrications, as nowhere within the transcript of the Planning Board meeting are any of the above
issues even remotely discussed, deliberated upon, or voted on by the Board.

Based upon these facts it is clear that the Committee had no official Planning Report to
render a determination that the Amended Ordinance did not conflict with the Master Plan.
Instead. the only formal Planning Report that the Committee was in possession of was Gemma’s
unrefuted testimony and reports, concluding that the Ordinance and Amended Ordinance were

inconsistent with the Master Plan.



OCN-L-000203-23 01/25/2023 4:27:34 PM Pg 20 of 28 Trans ID: LCV2023363856

The Committee passed the inconsistent Amended Ordinance with three votes, and
entirely failed to record any statement of reasons for rendering such a decision, or to
acknowledge the inconsistency between the Amended Ordinance and the Master Plan. Such an
approval is violative of N.J.S.A. 40:55D-62, which mandates that an inconsistent ordinance can
only be adopted after recognizing the inconsistency and adopting a resolution containing a
statement of reasons for the departure from the Master Plan.

The leading case on this standard is that of Willoughby v. Wolfson Group. Inc., 332 N.J.

Super. 223, 229 (App. Div.), certif. den. 165 N.J. 603 (2000). Pursuant to Willoughby if a
municipality adopts an ordinance that is not consistent with its current master plan it must
demonstrate a factual basis for any such departure. Id. The Governing Body must specifically
acknowledge the inconsistency and then rationalize the deviation. Id. It 1s not sufficient to set
forth the reasons for adopting the ordinance in the “whereas” clauses. Id. The appellate court
reasoned from the centrality of the master plan in the M.L.U.L. and noted that the governing
body's recognition of an inconsistency flags the significance of the proposal, and its potential
impact on land use, and therefore may alter the political landscape regarding the proposal. Id.
Based upon the above, the committee failed to comply with N.J.S.A. 40:55D-26, and the

standards as set forth within Willoughby v. Wolfson Group. The Committee failed to specifically

acknowledge the Amended Ordinances inconsistency with the Master Plan, and subsequently
failed to rationalize the deviation. Nor did the Committee place on record a factual basis for the
Amended Ordinances departure from the Master Plan. Therefore, per Willoughby, the
Commuittee’s decision to approve the Amended Ordinance is void ab initio, and the Plaintiff is

likely to succeed on the merits of its claim against Defendants.
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II (¢): The Committee Violated N.J.S.A. 40:49-2 by Adopting the Amended Ordinance at
the December 8, 2022 Hearing Despite its Substantial Revisions.

The Amended Ordinance was “substantially altered” on (2) separate occasions.
Whenever a proposed ordinance is substantially amended and/or revised post First Reading, said
ordinance must be re-introduced again for a First Reading. The “substantially altered” ordinance
1s not allowed proceed to a Second Reading until this occurs. This standard is set forth within
N.J.S.A. 40:49-2 and is discussed in the M.L.U.L. treatise of Cox & Koenig:

“If any amendment is adopted substantially altering the substance of the
ordinance, the ordinance so amended shall not be finally adopted until at least one
week thereafter and the ordinance as amended shall be read at a meeting of the
governing body (which reading may be by title or by title and summary) and shall
be published together with a notice of the introduction and the time when and
place where the amended ordinance will be further considered for final passage at
least two days prior to the time so fixed. At such time and place or at any
adjourned meeting, the governing body may proceed to pass the ordinance as
amended, or amend it again in the same manner.” 10-1 pg. 149

Based upon the standard set forth above, the Amended Ordinance should have been sent
back to the Committee for a First Reading no less than on (2) separate occasions. The first
iteration of the Ordinance read as follows:

18-906 1. Public and Private Schools.

In all zones where schools are permitted uses, catering facilities and banquet halls
shall be allowed as accessory uses in the school buildings, provided the following
parking requirements are met:

Where the section of the school utilized for catering and banquet functions is 8§00
square feet to 1,999 square feet, 0.75 parking spaces shall be required for every
100 square feet of area utilized for catering and banquet uses, and if the section of
the school utilized for catering and banquet functions is 2,000 square feet of
greater, then 1.0 parking spaces shall be required for every 100 square feet.
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This version of the Ordinance had its First Reading during the October 20, 2022
Committee meeting. The impact of said Ordinance was broad sweeping. The Ordinance, as
drawn, would have impacted over 97% of Lakewood.

During the November 29, 2022 Consistency Review meeting, the Planning Board sought
to amend the Ordinance. It should be noted that a planning board has no statutory authority to
amend an ordinance. The sole authority of the planning board under N.J.S.A. 40:55D-26 is to
determine which, if any, provisions of a given ordinance are inconsistent with the master plan. A
planning board can also make recommendations concerning said inconsistencies. The Board
made a recommendation to amend the Ordinance as follows:

“The Board urges the following amendments, one space to 45 square feet. All

assembly areas would be included in the ratio. No on street parking within 100

feet. The higher number needed would control due to non-conflicting parking

demands. If the lot is used for other reasons, such as parking and buses, it cannot

be counted towards parking. No banquet halls are allowed as an accessory use in

residential zones.” (T2: p55, In 7-19)

The changes voted upon by the Planning Board can clearly be viewed as “substantial” in
nature: (1) the parking calculations were radically altered from 0.75-1.0 space for every 100 sq.
ft., to 1.0 space for every 45 sq. ft.; (2) the affected area went from 97% of Lakewood, to all
Non-residential Zones; and (3) created off street parking restrictions. Based upon magnitude of
the changes be requested by the Planning Board, it can be inferred that the Ordinance was not
consistent with the Master Plan.

On December 7, 2022, just one day prior to the Second Reading, the Committee posted
the Amended Ordinance, which now contained substantial revisions from the original Ordinance
adopted at the First Reading and as presented to the Planning Board for review. However,

despite these additional alterations, the Amended Ordinance was still referred to by the same title

as the original Ordinance, with no notice to the public. The Amended Ordinance now read:

N
12
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18-906 1. Public and Private Schools

In all non-residential zones where schools are permitted uses (Section 18-903)
and the Oak Street Core Neighborhood Overlay Zone-1 (Section 1 8-902M),
catering facilities and banquet halls shall continue to be allowed as accessory
uses in the school buildings, provided the following parking requirements are met:

For the section of the school utilized for catering and banquet functions (to be
known as the Banquet Hall space, but not including bathrooms, food prep
rooms, and facilities not associated with the Banquet Hall function, such as
guest preparation rooms, etc.) 1.0 parking space shall be required for every 50
square feet thereof. (Emphasis added to reflect modifications)

This Amended Ordinance once again substantially altered both the original Ordinance
and the Planning Board’s Ordinance: (1) the parking calculations were once again altered from
1.0 space for every 45 sq. ft., to 1.0 space for every 50 sq. ft.; (2) the Amended Ordinance
included a “grandfather” clause, indicating that schools who are already operating non-permitted
catering facilities and banquet halls, will be exempt from any Board approvals for conducting
said uses in the past; and (3) incorporated a vague and ambiguous list of areas within the
building that need not be included in parking calculations.

The above stated changes are more than just “substantial alterations.” Said changes make
the Amended Ordinance an entirely new and novel piece of legislation that should have been
immediately re-introduced for First Reading. There are almost no similarities between the
original Ordinance and the Amended Ordinance, other than its deceptively untouched Title.
Thus, per N.J.S.A. 40:49-2, the Amended Ordinance was unable to progress to a Second
Reading. Rather, the statute mandates that the Amended Ordinance must be re-noticed with a
new notice of introduction and set down for a new hearing. The Committee failed in in each of

these aspects.

1D
(O8]
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PROCEDURAL VIOLATIONS

As discussed in Legal Argument I, the passage of the Amended Ordinance was fraught
with procedural errors and violations. While they are set forth above in detail, their application to
this prong of the Crowe test warrants their brief repetition here.

I1 (d): The Committee Violated OPMA by Holding the October 20, 2022 and December 8,

2022 Meetings in a Solely Virtual Forum

N.J.S.A. 10:4-6 does not allow for public meetings to take place virtually. Same were
only permitted in such a forum by two authorities, A4881/S3744 and N.J.A.C. 5:39-1 during the
pendency of the COVID-19 public health emergency. Said emergency was lifted on March 4,
2022 via Executive Order 292. Due to the end of the public health emergency and the passage of
over seven months subsequent to same, the committee violated N.J.S.A. 10:4-6, otherwise
known as OPMA by holding its October 20, 2022 and December 8, 2022 hearings in a solely
virtual forum.

II (e): Committeeman Miller was Prohibited from Voting on the Ordinance and Amended

Ordinance under N.J.S.A. 40A:9-22.5(d)

N.JI.S.A. 40A:9-22.5(d) prohibits a local government officer from acting in any matter
“where he, a member of his immediate family, or a business organization in which he has an
interest, has a direct or indirect financial or personal involvement that might reasonably be
expected to impair his objectivity or independence of judgment.” Upon information and belief,
Committeeman Miller’s sons do, or recently did attend Yeshiva Toras Ahron, which currently
operates a banquet hall which could benefit from the Amended Ordinance. Upon information and
belief, Committeeman Miller’s mother holds a significant position within the administration of

Beis Faiga girls’ school, which operates one of the oldest banquet halls in Lakewood as well as a
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boy’s school within the Industrial Park, both of which could benefit from the Amended
Ordinance. Despite the Committee being notified of this, Miller failed to recuse himself at either
hearing, nor did the Committee insist he do so. Miller served as an affirmative vote in favor of
both the Ordinance’s and Amended Ordinance’s adoption, in violation of N.J.S.A. 40A:9-
22.5(d).

N.J.S.A. 40:55D-62 states that only an “affirmative vote of a majority of the full
authorized membership of the governing body” can adopt an ordinance which is inconsistent
with the Master Plan. Due to Miller’s conflict rendering him unable to vote on the Amended
Ordinance under N.J.S.A. 40A:9-22(d), the committee failed to act with the requisite majority of
its full authorized membership.

II (f): The County Planning Board was Never Notified of the Second Reading in Violation

of N.J.S.A. 40:55D-15(b)

N.J.S.A. 40:55D-15(b) mandates that the Committee should have notified the County
Planning Board of the December 8, 2022 hearing at least ten (10) days prior to its occurrence and
attach a copy of the proposed ordinance to same. The Amended Ordinance came into being on
December 7, 2022, thus making the December 8, 2022 hearing’s compliance with the statute an
impossibility.

II (2): Personal Notice was Required to be Given to all Property Owners Within the

Affected Zones of the Amended Ordinance Under N.J.S.A. 40:55D-62

N.J.S.A. 40:55D-62.1 requires that personal notice be given to all property owners within
an affected zone, and all property owners within 200 feet of the boarder of any affected zone in
the event that there is to be a classification change in a zoning district. Such a classification

change exists where an ordinance dramatically alters the intensity of a use within a zone and
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likely affects the character of future development within the zone. Robert James Pacilli Homes.

L.L.C. v. Woolwich Twp., 394 N.J. Super. 319, 333 (App. Div. 2007) A classification change

requiring personal service has been found where an ordinance allowed health and fitness centers

in an industrial zoning district, as it fundamentally altered the districts’ character. Mahwah

Realty v. Twp. Of Mahwah, 430 N.J. Super. 247, 253-255 (App. Div. 2013) The Amended
Ordinance not only retroactively allows banquet halls as accessory uses to schools in the
Industrial Zone, but in all non-residential zones in the town. As such, personal notice under
N.J.S.A. 40:55D-62.1 is required for all affected zones.

I1 (h): The Planning Board Failed to Give the Public Adequate Notice of the November 15,

2022 and November 29, 2022 Consistency Review in Violation OPMA N.J.S.A 10:4-7

N.J.S.A. 10:4-7 requires that the public be provided with the agenda of any regular,
special, or rescheduled public meeting. The Planning Board Agenda, at both the November 15,
2022 and November 29, 2022 hearings simply listed “Ordinance Review”. The Ordinance was
not listed by title, number, or summary. Neither Agenda contained a description of what the
proposed ordinance’s effects were. Neither agenda contained any information regarding where to
find the ordinance that would be reviewed. As such, no reasonable member of the public could
have any information regarding the purpose of the Planning Board hearings.

Therefore, based upon the arguments set forth above, the Plaintiff is likely to succeed on

the merits of its claim against Defendants and restraints should be issued.

I11. Plaintiff Bears the Greater Hardship if the Preliminarv Injunction is not

Granted.

Under Crowe. the relative hardship clearly tips in favor of granting the injunction. 90 N.J.

26
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at 134.

It is clear that the Plaintiff and the general public will continue to bear all of the hardship
of irreparable harm if this Amended Ordinance is allowed to be adopted, while the Defendants
will bear no impact whatsoever. However, there are other considerations for this Court to
consider.

The public will bear the largest portion of the hardship if this Amended Ordinance is not
restrained. Schools will now be allowed to add another principle use to their property, almost
overnight, without any specific and unambiguous standards to temper said use. When adding
another use to an already existing property, specific standards need to be considered to protect
the general public from unintentional harm. As discussed above, this includes, but is not limited
to: traffic safety, environmental concerns, light & noise pollution, bulk criteria & setback
standards, parking requirements, intensity of use, and fire safety issues. If this Amended
Ordinance is not restrained, then hundreds of schools within Lakewood will simultaneously
contribute to an avalanche of health, safety, and general welfare concerns across every non-
residential zone within Lakewood.

Furthermore, the Amended Ordinance would create havoc at both the Planning Board and
Zoning Board levels. The ambiguity of the Amended Ordinance will create mass confusion to
both boards as well as developers as to whether or not variances are required for any given
application. As noted above, there is no clear way to calculate the parking requirement. Even
more seriously, there is a great deal of ambiguity as to whether a school with an existing banquet
hall must seek a new approval, or whether the Amended Ordinance intends to only apply to new

developments.
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Therefore, the Court should find that the balancing of the equities, and in fact, the general
public good, heavily favors the issuance of temporary restraints against the Township of

Lakewood and the passing of this Ordinance.

CONCLUSION

For the reasons stated above, (1) both the Plaintiff and the general public will suffer, and
continue to suffer, irreparable harm if temporary restraints are not issued; (2) Plaintiff is likely to

succeed on the merits of its claim pursuant to Manalapan Realty and the Ordinance’s

inconsistency with Lakewood’s Master Plan; (3) the balancing of the hardships favors the
issuance of temporary restraints. As such, the Court should issue an Order staying the effects and
enforcement of the Amended Ordinance.

R.C. SHEA &}\SSOCIATES e

Robgrl C. Shea

P

By:

Dated: January 25, 2023
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R.C. SHEA & ASSOCIATES
Counsellors At Law, P.C.

244 Main Street — PO Box 2627
Toms River, New Jersey 08754-2627
Tel: (732) 505-1212

Fax: (732) 505-1360

Attorney Id. # 021011979

Attorney for Plaintiff

File Number: 14917

SUPERIOR COURT OF NEW JERSEY

1650 Corporate Road West, LLC, : LAW DIVISION -OCEAN COUNTY
. CIVIL PART
Plaintiffs,
Docket No.:
VSs.

Certification of Exhibits

The Township Committee of the Township
of Lakewood, the Township of Lakewood
Planning Board, John Does 1-100 (a
fictitious name for persons presently
unknown) and XYZ, Inc. 1-100 (a fictitious
name for a business entity presently
unknown).

Defendants.

Robert C. Shea, Esq., hereby certifies as follows:

1. I am principal of R.C. Shea & Associates and an attorney-at-law of the State
of New Jersey. I represent the Plaintiff in the above captioned matter. As such, I am fully

familiar with the facts of this matter.

2 This Certification of Exhibits is submitted in support of Plaintiff’s Order to
Show Cause. All facts and legal arguments contained therein are incorporated and certified

to by reference.
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&n Attached hereto as exhibits are true and accurate copies of the documents as

contained within my file. The exhibits are:

EXHIBIT A ..ot Meeting Agenda for October 20, 2022
EXHIBIT B. . .sursmmuss s asshmine e eeeennesraanrnersnnesesssnnnsansonenmmn Ordinance 2022-2046
EXHIBIT C. .. iiismss s Order dated September 23, 2022
EXHIBIT Do Letter to Township Committee dated October 20, 2022
EXHIBIT E sasosemssssessssss Township Committee Meeting Minutes dated October 20, 2022
EXHIBIT Fissssumasmammisisionscneaanceencracecsssssasessssssssansssssasaaes Email objections to Ordinance
EXHIBIT Gictnias coiasiamssuganiaaseeeseseseseoeesesnasssssrocsassssaasssasasnssaonss Public Notice October 26, 2022
EXHIBIT H..ooovvieeeeeeeece e Letter from Ally Morris dated January 9, 2020
EXHIBITI .o Letter to Township Committee dated November 20, 2020
EXHIBIT J oo Letter to Township Committee dated November 2, 2020
EXHIBITK oo, Letter to Township Committee dated November 15, 2022
EXHIBIT L oo Meeting Agenda for November 15, 2022
EXHIBITM................ Letter to Ally Morris and John Jackson dated November 15. 2022
EXHIBIT N.....cc........... Letter to Ally Morris and John Jackson dated November 22, 2022
EXHIBIT O, Report of Gordon Gemma, PP, dated November 22, 2022
EXHIBITP ............ Interoffice Memorandum from Ally Morris dated November 23, 2022

EXHIBIT Q...Email from Robert C. Shea, Esq., to Ally Morris dated November 25, 2022

EXHIBIT R . Meeting Agenda for November 29, 2022
EXHIBIT S .o Second Reading of Ordinance posted December 7, 2022
EXHIBIT T oo Meeting Agenda for December 8, 2022

EXHIBITU......... Emails between Robert C. Shea, Esq., and Ally Morris dated 12/7/2022

EXHIBIT V.o Letter to Township Committee dated December 7, 2022
EXHIBIT W OPRA request response dated December 8, 2022
EXHIBIT X.oooiiiiieieeieen Notice of Ordinance Passage posted on December 14, 2022
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EXHIBIT Y ....concssmsmi i s it s aiissit . Chapter 230 dated September 24, 2021
EXHIBIT Z oo e e e e e e e e e e e s e e e e e e e esen e aaeneeemanens N.J.A.C. 5:39-1
D S N T U - V- TR Executive Order No. 292

R.C. SHEA & ASSOCIATES
Attorney-for Plaintiff

“ROBERT €. SHEA

Date: January 25, 2023
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AGENDA OCTOBER 20, 2022
LAKEWOOD TOWNSHIP COMMITTEE MEETING
REGULAR MEETING 5:30 PM

Adequate notice of this meeting has been provided in accordance with the provisions of
the Open Public Meetings Act, N.J.S.A. 10:4-6, and published in the Star Ledger on
January 5, 2022.

(A)

REGULAR MEETING ROLL CALL - MEETING BEGINS AT 5:30 P.
M. The public is welcome to participate using Cisco’s Web-Ex by either
phone (audio only) or computer (audio/visual). The Meeting
ID#/Password is 2631-379-5011. The phone number is (408) 418-9388.
All participants will be muted upon entry but may participate by using the
*3 key on the phone to raise your hand or by clicking the raise hand video
button to be recognized via computer. Comments may also be emailed to
comments@lakewoodnj.gov. This meeting is viewable/ recorded on
Townhall Streams at https://townhalistreams.com/

SALUTE TO THE FLAG AND PRAYER
APPROVE MINUTES: September 15, 2022
CONSENT AGENDA

The items listed below are considered to be routine by the Township of
L akewood and will be enacted by one motion. There will be no formal
discussion of these items. If discussion is desired, this item will be

removed from the Consent Agenda and will be considered separately.

(D)1, 2022-0348

(D)2.  2022-0349

(D)3, 2022-0350

(D)4, 2022-0351

(D)5, 2022-0352

Resolution Of The Township Of Lakewood, County Of Ocean,
State Of New Jersey, Releasing A Performance Guarantee Posted
By Arm Land Group, LLC., In Connection With SD #2026 (Clover
St & Ocean Ave) Block 538 Lots 15-18

Resolution Of The Township Of Lakewood, County Of Ocean,
State Of New Jersey, Releasing A Performance Guarantee Posted
By Elihu Kahanow (Formally Ashley Management, LLC), In
Connection With 145 Gudz Rd, Block 11.01 Lot 17

Resolution Of The Township Of Lakewood, County Of Ocean,
State Of New Jersey, Releasing A Performance Guarantee Posted
By Lakewood Investments, LLC., In Connection With ZB #3952
(James St) Block 344 Lots 1.01 & 1.02

Resolution Of The Township Of Lakewood, County Of Ocean,
State Of New Jersey, Releasing A Temporary Certificate Of
Occupancy Performance Guarantee Posted By CBRC Holdings
Urban Renewal, LLC In Connection With SP #2315 (Cedarbridge
Ave) Block 961.02, Lot 1.04

Resolution Of The Township Committee Of The Township Of
Lakewood, County Of Ocean, State Of New Jersey Requesting A
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(D)6.  2022-0353

(D)7.  2022-0354

(D)8.  2022-0355

(D)9. 2022-0356

(D)10. 2022-0357

(D)11. 2022-0358

(D)12. 2022-0359

(D)13.  2022-0360

(D)14. 2022-0361

(D)15. 2022-0362
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Consolidation Of Block 1165, Lot 1, Block 1173, Lot 1, 2, 3, Block
1174, Lot 1, Block 1175, Lot 1, Block 1184, Lot 1, Block 1185, Lot
1, Block 1186, Lot 1, Block 1187, Lot 1, Block 1195, Lot 1, And
Block 1196, Lot 1

Resolution Of The Township Of Lakewood County Of Ocean State
Of New Jersey Cancelling Various Grant Receivables And Grant
Appropriated Reserve Balances

Resolution Of The Township Of New Jersey County Of Ocean
State Of New Jersey To Establish A Fund Balance Policy

Resolution Of The Township Of Lakewood, County Of Ocean,
State Of New Jersey Authorizing The Use Of A National
Cooperative Contract For The Purchase Of Playground Surfacing
and Installation Pursuant To And In Accordance With P.L. 2011,
C.139

Resolution Of The Township Of Lakewood, County Of Ocean,
State Of New Jersey Authorizing The Purchase Of Two (2) Mowers
For The Department Of Public Works Pursuant To And In
Accordance With N.J.S.A. 40a:11-11 And N.J.A.C. 5:34-7

Resolution Of The Township Of Lakewood, County Of Ocean,
State Of New Jersey Authorizing The Purchase Of Two (2) New
Rapid Deploy Mobile Trailer ALPR Camera Systems For The
Police Department Pursuant To And In Accordance With N.J.S.A.
40a:11-11 And N.J.A.C. 5:34-7

Resolution Of The Township Of Lakewood, County Of Ocean,
State Of New Jersey Authorizing The Electrical Work Needed For
The Township’s New Compactors Pursuant To And In Accordance
With N.J.S.A. 19:44a3-20.5 Et Seq

Resolution Of The Township Of Lakewood, County Of Ocean,
State Of New Jersey, Authorizing Flooring Renovation For The
Police Department Pursuant To And In Accordance With N.J.S.A.
40a:11-1et Seq.

Resolution Of The Township Of Lakewood, County Of Ocean,
State Of New Jersey Authorizing The Purchase Of a 2023
Chevrolet Tahoe forthe EMS Pursuant To And In Accordance With
N.J.S.A.40A:11-11 And N.J.A.C 5:34-7

Resolution Of The Township Of Lakewood, County Of Ocean,
State Of New Jersey Authorizing The Tax Collector To Void And
Cancel The Taxes Due On Block 224, Lot 22 Relating To A
Clerical Error

Resolution Of The Township Of Lakewood, County Of Ocean,
State Of New Jersey Authorizing The Tax Collector To Void And
Cancel The Taxes Due And Paid On Block 804, Lot 2 Relating To
An Added/Omitted Assessment
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2022-0363

2022-0364

2022-0365

2022-0366

2022-0367

2022-0368

2022-0369

2022-0370

2022-0371

2022-0372

2022-0373

2022-0374

Resolution Of The Township Of Lakewood, County Of Ocean,
State Of New Jersey, Authorizing The Tax Collector To Refund A
Payment On Block 1587 Lot 883.04

Resolution Of The Township Of Lakewood, County Of Ocean,
State Of New Jersey, Authorizing A Refund Of Taxes On A Parcel
Due To A Consolidation For Block 248.01 Lot 70

Resolution Of The Township Of Lakewood, County Of Ocean,
State Of New Jersey, Canceling Taxes And Authorizing A Refund
Pursuant To N.J.S.A 54:4-3.32

Resolution Of The Township Of Lakewood, County Of Ocean,
State Of New Jersey Authorizing A Refund Of An Overpayment Of
Taxes On Block 1051 Lot 90

A Resolution Of The Township Of Lakewood, County Of Ocean,
State Of New Jersey Authorizing A Refund Of Overpayment Of
Taxes On Block 1159.02 Lot 2

A Resolution Of The Township Of Lakewood, County Of Ocean,
State Of New Jersey Authorizing Refund Of Overpayment Of
Taxes On Block 1603 Lot 2.02

Resolution Of The Township Of Lakewood, County Of Ocean,
State Of New Jersey, Authorizing A Refund Based On A Tax court
Judgment For Block 25 Lot 18

Resolution Of The Township Of Lakewood, County Of Ocean,
State Of New Jersey, Authorizing A Refund Based On A Tax Court
Judgment For Various Block & Lots

Resolution Of The Township Of Lakewood, County Of Ocean,
State Of New Jersey, Authorizing Refunds Based On A Tax Court
Judgments

Resolution Of The Township Of Lakewood, County Of Ocean,
State Of New Jersey, Authorizing The Execution Of An Agreement
With FMBA Local 380

A Resolution Of The Township Committee Of The Township Of
Lakewood Referring An Amendment To Article IX (“Zoning
Districts And Regulations”) Section 18-906 Of The Unified
Development Ordinance Of The Revised General Ordinances Of
The Township Of Lakewood To The Planning Board For Review

Resolution Of The Township Of Lakewood, County Of Ocean,
State Of New Jersey, Authorizing The Bid Award For “Forest
Avenue NJDOT FY 2022 Roadway Improvements” To “Earle
Asphalt Company”, Pursuant To And In Accordance With N.J.S.A.
40a:11-1 Et Seq.

ORDINANCES FIRST READING - Public Hearing Scheduled For
November 10, 2022 Or December 8, 2022.

2022-044 Ordinance Of The Township Of Lakewood, County Of
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Ocean, State Of New Jersey, Releasing, Extinguishing And
Vacating The Rights Of The Public To Portions Of Paper Streets
Known As Coley Street North, Coogan Street North, Helgner Street
North, Godfrey Street North And Radio Place, In The Township Of
Lakewood

2022-045 Ordinance Of The Township Of Lakewood, County Of
Ocean, State Of New Jersey, Authorizing Lakewood UEZ Zone
Boundaries Modification

2022-046 An Ordinance Of The Township Of Lakewood, County Of
Ocean, State Of New Jersey, Amending And Supplementing Article
IX (“Zoning Districts And Regulations”) Section 18-906 Of The
Unified Development Ordinance Of The Revised General
Ordinances Of The Township Of Lakewood

ORDINANCES SECOND READING: Comments may be made live via
Cisco-WebEx; via email up until 11:30 am on the day of the meeting at
premeetingcomments@lakewoodnj.gov or during the meeting via
comments@lakewoodnj.gov. Please include your name and address for
the record.

2022-042 Ordinance Of The Township Of Lakewood, County Of
Ocean, State Of New Jersey, Pursuant To N.J.S.A. 40a:21-1 Et
Seq., Granting Abatement Of Local Property Taxes To Cedarbridge
Properties, LLC, For Facilities Located At Block 1608, Lot 2.01
And Authorizing The Mayor And/Or His Designee And Township
Clerk To Execute Any And All Documents Necessary And Proper
To Enter Into A Tax Abatement Agreement (1999 Cedarbridge)

2022-043 Ordinance Of The Township Of Lakewood, County Of
Ocean, State Of New Jersey, Authorizing The Tax Collector To
Cancel Any And All Taxes For The Tax Years 2021 And 2022 Due
On Biock 112, Lot 5, Qualifier X Owned By Beth Medrash Of
Asbury Park, Inc. Pursuant To And In Accordance With N.J.S.A.
54:4-3.6¢ (215 10th Street)

MOTION TO APPROVE BILL LIST: October 20, 2022

PUBLIC COMMENT: Comments may be made live via Cisco-WebEx;
via email up until 11:30 am on the day of the meeting at
premeetingcomments@lakewoodnj.gov or during the meeting via
comments@lakewoodnj.gov. Please include your name and address for
the record.

COMMENTS FROM COMMITTEE MEMBERS
CLOSED SESSION - IF NECESSARY
ADJOURNMENT
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ORDINANCE 2022-046

AN ORDINANCE OF THE TOWNSHIP OF LAKEWOOD,
COUNTY OF OCEAN, STATE OF NEW JERSEY,
AMENDING AND SUPPLEMENTING ARTICLE IX
(“ZONING DISTRICTS AND REGULATIONS”) SECTION
18-906 OF THE UNIFIED DEVELOPMENT ORDINANCE
OF THE REVISED GENERAL ORDINANCES OF THE
TOWNSHIP OF LAKEWOOD.

BE IT ORDAINED by the Township Committee of the Township of Lakewood, County
of Ocean, State of New Jersey, as follows:

SECTION 1. That Article IX of the Unified Development Ordinance of the Revised
General Ordinances of the Township of Lakewood entitled “Zoning Districts and Regulations,
Section 18-906 be and hereby is amended and supplemented as follows:

18-906 1. Public and Private Schools.
In all zones where schools are permitted uses. catering facilities and banguet

halls shall be allowed as accessory uses in the school buildings. provided the
following parking requirements are met:

Where the section of the school utilized for catering and banguet functions is
800 square feet to 1.999 square feet. 0.75 parking spaces shall be required for
every 100 square feet of area utilized for catering and banquet vuses. and if the
section of the school utilized for catering and banquet functions is 2.000
square feet of greater, then 1.0 parking spaces shall be required for every 100

square feet.

SECTION 2. All ordinances or parts of ordinances inconsistent herewith are hereby
replaced to the extent of such inconsistency.

SECTION 3. If any section, subsection, paragraph. sentence or any part of this
Ordinance is adjudged unconstitutional or invalid, such judgment shall not affect, impair or
invalidate the remainder of this Ordinance not directly involved in the controversy in which such
judgment shall have been rendered.

SECTION 4. This Ordinance shall take effect immediately upon final passage
and publication as required by law.

NOTICE
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PUBLIC NOTICE is hereby given that the foregoing Ordinance was introduced at
a meeting of the Township Committee of the Township of Lakewood, in the County of Ocean and
State of New Jersey on the 20th day of October, 2022, and was then read for the first time. The
said Ordinance will be further considered for final passage by the Township Committee in the
Town Hall at 5:30 p.m. on . At such time and place or any time or place to
which said meeting may be adjourned, all persons interested will be given an opportunity to be
heard concerning said ordinance.

LAUREN KIRKMAN, RMC, CMR
Township Clerk, Township of Lakewood
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R.C. SHEA & ASSOCIATES FILED
Counsellors At Law, P.C,
244 Main Street - PO Box 2627 =

g SEP 23 2022
Toms River, New Jersey 08754-2627 Lo
Tel: {732) 505-1212/Fax: (732) 505-0423
Attorney ID#: 021011979 “’*““%%EPHE%%FR“&J&,’L?E FOR
Attorney for Plaintiff OCEAN COUNTY

File Number: 13837

. SUPERIOR COURT OF NEW JERSEY
1650 Corporate Road West, LLC . LAW DIVISION; COUNTY

Docket No.: OCN-L-74-21

Plaintiff, :
VS, : CIVIL ACTION

ORDER
The Township Committee of the Township
of Lakewood; Zoning Officer of the
Township of Lakewood; Director of Code
Enforcement of the Township of Lakewood;
Bnos Brocha, Inc., Table Linen, LLC, a/k/a
La Tableau

Defendants.

THIS MATTER having been opened to the Court by Robert C. Shea, Esq., of the
firm of R. C. Shea & Associates, P.C,, attorneys for Plaintiffs, on Motion to Enforce -
(

op qoéa'}'ﬁt’?(, nvems e e o 5idered s Howard D Ly Jrr:bhffﬁ ,
Litigant’s Rights, anc/iét} e Court having considered the moving papers attached thereto®

awid ol a EW% ' J(ﬁ‘%/.
and[\for good cause hawing be&n shown, /
N
ITIS on thiség)ﬂ'gy of September, 2022,
ORDERED, that Bnos Brocha, Inc. ("Bnos”) is hereby found in violation of the

Court Order dated March 8, 2021 and the Court Order dated February 17, 2022. The
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Court further finds that Defendants’ actions constitute a willful and unjustifiable
violation of same;

ORDERED, that Bnos is to immediately cease al! activity in its catering/banquet
hall known as “Simcha Hall” until such time as it receives al! requisite and unappealable
approvals for same;

-

ORDERED that Defendants shall pay sanctions in the amount of $ SQ’EL, for

their repeated vrolatlons of the M ?O2 Order and the February 17,2022 Oider,
Pav .;Lb!& f’V‘< Ltﬁf’/f"fﬁfﬁ&ﬂ& H—’!‘f&«v& 445

ORDERED that Bnos shall pay P-E attorney fees aﬂd—le??J—e*eeﬂeeﬁ-—
e Ao Nr Fo Elaoada
related to the filing of this motion. Plaintiff's counsel shall submit an Affidavit o

Services within 15 days of this Order. The same shall be paid within 30 days from the
date in which the affidavit of services are approved by this Court.

ORDERED, that a copy of this Order shall be forwarded to all parties within

b days of its receipt at the office of R. C. Shea & Associates, P. C (/Lvlzﬁ L’) .

- o Mﬁbzu@

Mo Ve Lo Wg)m%
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R. C. SHEA & ASSOCIATES

COUNSELLORS AT Law, P.C.
BERKELEY TOWNSHIP OFFICE

ROBERT C. SHEA 244 MAIN STREET .
MARCS. GALELLA PO Box 2627 61381;& i IC;TY PI;:‘JZ;\ 1;16
MICHAEL]. DEEM - ToMmsS RIVER, NEW JERSEY 08754 TOMS llifv E(;AI\D]'] 0é7E57
CHRISTOPHER R. SHEA * (732) 505-1212 ’
ROBERT C. SHEA 11 TOLL EREE (800) 556-SHEA BRICK AREA
VINCENT]. DELRICCIO (732) 451-0800

LANDUSE FAX: (732) 505-5468

MANCHESTER AREA

(732) 408-9455

™ Nember NJ & PA Dars

LLM in Trial Advocacy
1 Moember Nat'l Academy of Elder Law Attorneys
= Certified by the Supreme Court of New Jersey asa - Civil Trial
Autorney

Centified By Tite Nationa) Board of Trial Advocacy As A Civil
Trial Advocale

Ruie | 40 Qualified Medizior

October 20, 2022

Via Regular Mail and Email

The Township Committee of the Township of Lakewood
231 Third Street

Lakewood, New Jersey 08701

Attention: Lauren Kirman, Township Clerk

Re: Ordinance 2022-46
Dear Sirs/Madams:

This office represents the interests of 1650 Oak Street, LLC (“1650”) with regard
to the issue of the First Reading adoption of Ordinance 2022-46 (“Ordinance”). 1650 just
became aware of this Ordinance since no notice was provided by the Town of the intention
to adopt such an Ordinance. There has also been little or no commentary in prior meetings
of the Committee where this issue has been discussed. Therefore, it is initially highly
suspect how an Ordinance of this magnitude which could have such Town wide negative
impacts be placed upon an agenda without some prelude to its introduction. It should be
further noted that the language of agenda made no mention of banquet halls or schools, but
rather vaguely alluded to § 18-906 of the Lakewood Unified Development Ordinances
(UDO). Finally, the Ordinance was not attached to the agenda, nor was it found in the same
area of the website at all. Rather, same was only accessible via a link on a separate portion
of the website.

1650 is the owner of the property located at 1650 Oak Street in Lakewood’s industrial
park and will be one of the many property owners and operators of the industrial park to
be adversely affected if the Ordinance is adopted.

The Ordinance proposes to allow “catering facilities” and “banquet halls™ as
accessory uses to school buildings in any zone where schools are permitted. Pursuant to
UDO §18-903(m), this would include the M-1 industrial zone where my client’s property
is located. As such, 1650 hereby objects to the adoption of the Ordinance.
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R. C. SHEA & ASSOCIATES

COUNSELLORS AT Law, P.C.

Page 2 of 3

First and foremost, the Ordinance provides no definition for what a “catering
facility” or “banquet hall” is. To exacerbate the issue, the Ordinance specifies that the
parking criteria is to be governed by the square footage of “the area of the school utilized
for catering and banquet functions.” Once again, there is no definition for what “catering
and banquet functions” are. In addition, the size of a school is not defined. Conceivably a
school with a minimum amount of children would be entitled to open a much larger
banquet/catering hall. 1t is worth noting that the terms are not defined anywhere else within
UDO either. As such, the Ordinance is poorly written, lacks specificity and is ambiguous
on its face.

The Ordinance is further ill-defined in that it provides no indication of how it is to
be implemented. The public has no way to discern if the Ordinance is intended to be
prospective and require any future school to apply for an accessory banquet hall, as it would
any other accessory use. Conversely, it is unclear as to whether or not the Ordinance
proposes to provide all schools in Lakewood with a blanket retroactive approval for any
banquet hall it may wish to operate or is already operating.

This Ordinance would create havoc for the industrial park. The area is already
plagued by heavy traffic congestion and rampant unapproved street parking from the
banquet halls already in existence there, operating in violation of the current UDO. The
addition of catering facilities and banquet halls as a permitted accessory use will exacerbate
the existing difficulties exponentially. '

There simply appears to be no basis whatsoever for the adoption of this Ordinance.
Schools and banquet halls are two completely separate uses, with little to no common
ground. A banquet hall is far more burdensome on the surrounding properties than a school
is. A banquet hall generates more traffic and requires more parking than a school does.
Furthermore, unlike a school, a banquet hall generates traffic at all hours of the day.
depending upon when events are scheduled, while a school is mostly constrained to bus
pick-up and drop-off times.

The property owners and tenants of the industrial park should not be forced to suffer
further detriment to their businesses and livelihoods that will result from permitting
banquet halls to operate within the area. Same would further constitute a blatant departure
from the purpose of the Industrial Zone. As such, my client strongly objects to this
Ordinance. Furthermore, my clients shall be submitting an OPRA request for any and all
documents which speak to the rationale behind it.
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R. C. SHEA & ASSOCIATES

COUNSELLORS AT Law, P.C.

Page 3 of 3

The comments above are justly a cursory overview of the issues with this Ordinance.
My client intends to secure experts and offer testimony to the Committee to oppose the
imposition of this Ordinance.

Naturally if you have any questions, please do not hesitate to contact me.

VCI'_\__-"_U'.lilij’ yours,

7 % 12 ,("5
y 2 - ‘

" ROBERT C. SHEA

RCS/kpm
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The Lakewood Township Committee held a Virtual Meeting on October 20, 2022, at 5:30
PM, with the following present:

17 B2, 1) o N Raymond Coles
Deputy Mayor.....cccvcvvvciiiiinniinnieiniann, Menashe P. Miller
Committee Members................c.oeuee Meir Lichtenstein
Michael D’Elia
Albert Akerman
Municipal Manager.........ccooeiiiiiiiaiin Patrick Donnelly
Municipal Attorney.......ccccivviiiiiinnnnn. Steve Secare, Esq.
Harold Hensel, Esq.
Municipal Clerk......cccoviiiiiiiiiiiiainnan Lauren Kirkman

Adequate notice of this meeting has been provided in accordance with the provisions of the
Open Public Meetings Act, N.J.S.A. 10:4-6, and published on the Township’s website as well
as in the Star Ledger on January 5, 2022. The public was invited to participate prior to the
meeting by emailing premeetingcomments(@lakewoodnj.gov. The public was invited to
participate during the meeting via comments@lakewoodnj.gov or by using Cisco’s Web-Ex
by either phone (audio only) or computer (audio/visual). The Meeting ID#/Password was
2631-379-5011. This meeting as advertised was broadcast live and recorded through on
Townhall Streams at https:/townhallstreams.com/

ROLL CALL —Present: Mayor Coles, Deputy Mayor Miller, and Committeeman Lichtenstein.
Absent: Committeeman D’Elia, and Committeeman Akerman

Also present: Township Attorney: Steven Secare; Attorney: Harold Hensel, Township Manager:
Patrick Donnelly and Township Clerk: Lauren Kirkman.

SALUTE TO THE FLAG AND PRAYER
Mayor Coles opened the regular meeting at 5:30 p.m.

MOTION TO APPROVE MINUTES:
REGULAR MINUTES September 15, 2022.

Motion by Committeeman Lichtenstein. seconded by Deputy Mayor Miller

On Roll Call:

Affirmative: Committeeman Lichtenstein, Deputy Mayor Miller and Mayor Coles.
Abstain: None

Absent: Committeeman D’Elia and Committeeman Akerman

Motion carried to approve minutes.

October 20, 2022 Minutes
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DISCUSSION:
None
CONSENT AGENDA

The items listed below are considered to be routine by the Township of Lakewood and will be
enacted by one motion. There will be no formal discussion of these items. If discussion is
desired, this item will be removed from the Consent Agenda and will be considered separately.

Mayor Coles asked for a motion to adopt the consent agenda Resolutions 2022-348 through
2022-378.

Motion by Committeeman Lichtenstein
Seconded by Deputy Mayor Miller

On Roll Call:

Affirmative: Committeeman Lichtenstein (Abstain on 2022-371 only), Deputy Mayor Miller and
Mayor Coles.

Abstain: Committeeman Lichtenstein (Resolution 2022-371 only)

Absent: Committeeman D’Elia and Committeeman Akerman

Motion Carried to adopt consent agenda.
Consent Agenda:.

2022-348 Releasing A Performance Guarantee Posted By Arm Land Group,
LLC., In Connection With SD #2026 (Clover St & Ocean Ave) Block
538 Lots 15-18

2022-349 Releasing A Performance Guarantee Posted By Elihu Kahanow
(Formally Ashley Management, LLC), In Connection With 145 Gudz
Rd, Block 11.01 Lot 17

2022-350 Releasing A Performance Guarantee Posted By Lakewood Investments,
LLC., In Connection With ZB #3952 (James St) Block 344 Lots 1.01 &
1.02

2022-351 Releasing A Temporary Certificate Of Occupancy Performance

Guarantee Posted By CBRC Holdings Urban Renewal, LLC In
Connection With SP #2315 (Cedarbridge Ave) Block 961.02, Lot 1.04

2022-352 Requesting A Consolidation Of Block 1165, Lot 1, Block 1173, Lot I,
2. 3. Block
1174, Lot 1. Block 1175, Lot 1, Block 1184, Lot 1, Block 1185, Lot
1. Block 1186. Lot 1, Block 1187, Lot 1, Block 1195, Lot 1, And
Block 1196. Lot 1

2022-353 Cancelling Various Grant Receivables And Grant Appropriated
Reserve Balances
2022-354 Establish A Fund Balance Policy
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